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EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting Form ID, see the List of
CFR Sections Affected, which appears in the
Finding Aids section of the printed volume
and on GPO Access.

§269.8 Form SE, form for submission
of paper format exhibits by elec-
tronic filers.

This form shall be used by an elec-
tronic filer for the submission of any
paper format document relating to an
otherwise electronic filing, as provided
in Rule 311 of Regulation S-T (§232.311
of this chapter).

[568 FR 14687, Mar. 18, 1993]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting Form SE, see the List of
CFR Sections Affected, which appears in the
Finding Aids section of the printed volume
and on GPO Access.

§269.9 Form T-6 for application under
section 310(a)(1) of the Trust Inden-
ture Act for determination of the
eligibility of a foreign person to act
as institutional trustee.

This form shall be used for the filing
of an application pursuant to rule 10a—
1 [§260.10a-1 of this chapter] to obtain
authorization for a corporation or
other person organized and doing busi-
ness under the laws of a foreign govern-
ment to act as sole trustee under an in-
denture qualified or to be qualified
under the Act.

[66 FR 22321, May 15, 1991]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting Form T-6, see the List of
CFR Sections Affected, which appears in the
Finding Aids section of the printed volume
and on GPO Access.

§269.10 Form TH—Notification of reli-
ance on temporary hardship exemp-
tion.

Form TH shall be filed by any elec-
tronic filer who submits to the Com-
mission, pursuant to a temporary hard-
ship exemption, a document in paper
format that otherwise would be re-
quired to be submitted electronically,
as prescribed by Rule 201(a) of Regula-
tion S-T (§232.201(a) of this chapter).

[568 FR 14687, Mar. 18, 1993]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting Form TH, see the List of
CFR Sections Affected, which appears in the
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Finding Aids section of the printed volume
and on GPO Access.

PART 270—RULES AND REGULA-
TIONS, INVESTMENT COMPANY
ACT OF 1940

Sec.

270.0-1 Definition of terms used in this part.

270.0-2 General requirements of papers and
applications.

270.0-3 Amendments to registration state-
ments and reports.

270.0-4 Incorporation by reference.

270.0-5 Procedure with respect to applica-
tions and other matters.

270.0-8 Payment of fees.

270.0-9 [Reserved]

270.0-10 Small entities under the Invest-
ment Company Act for purposes of the
Regulatory Flexibility Act.

270.2a-1 Valuation of portfolio securities in
special cases.

270.2a-2 Effect of eliminations upon valu-
ation of portfolio securities.

270.2a3-1 Investment company limited part-
ners not deemed affiliated persons.

270.2a—4 Definition of ‘‘current net asset
value’” for use in computing periodically
the current price of redeemable security.

270.2a—6 Certain transactions not deemed
assignments.

270.2a-7 Money market funds.

270.2a19-1 Certain investment company di-
rectors not considered interested per-
sons.

270.2219-2 Investment company  general
partners not deemed interested persons.

270.2a19-3 Certain investment company di-
rectors not considered interested persons
because of ownership of index fund secu-
rities.

270.2a41-1 Valuation of standby commit-
ments by registered investment compa-
nies.

270.2a51-1 Definition of investments for pur-
poses of section 2(a)(51) (definition of
‘‘qualified purchaser’’); certain calcula-
tions.

270.2a51-2 Definitions of beneficial owner
for certain purposes under sections
2(a)(61) and 3(c)(7) and determining indi-
rect ownership interests.

270.2a51-3 Certain companies as qualified
purchasers.

270.3a-1 Certain prima facie investment
companies.

270.3a—-2 Transient investment companies.

270.3a-3 Certain investment companies
owned by companies which are not in-
vestment companies.

270.3a—4 Status of investment advisory pro-
grams.

270.3a-5 Exemption for subsidiaries orga-
nized to finance the operations of domes-
tic or foreign companies.
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270.3a—6 Foreign banks and foreign insur-
ance companies.

270.3a-7 Issuers of asset-backed securities.

270.3c-1 Definition of beneficial ownership
for certain section 3(c)(1) funds.

270.3c-2 Definition of beneficial ownership
in small business investment companies.

270.3c-3 Definition of certain terms used in
section 3(c)(1) of the Act with respect to
certain debt securities offered by small
business investment companies.

270.3c-4 Definition of ‘‘common trust fund”
as used in section 3(c)(3) of the Act.

270.3c-5 Beneficial ownership by knowledge-
able employees and certain other per-
sons.

270.3c-6 Certain transfers of interests in
section 3(c)(1) and section 3(c)(7) funds.

270.5b-1 Definition of ‘‘total assets.”

270.5b-2 Exclusion of certain guarantees as
securities of the guarantor.

270.6b-1 Exemption of employees’ securities
company pending determination of appli-
cation.

270.6c-3 Exemptions for certain registered
variable life insurance separate ac-
counts.

270.6c-6 Exemption for certain registered
separate accounts and other persons.

270.6c-7 Exemptions from certain provisions
of sections 22(e) and 27 for registered sep-
arate accounts offering variable annuity
contracts to participants in the Texas
Optional Retirement Program.

270.6c-8 Exemptions for registered separate
accounts to impose a deferred sales load
and to deduct certain administrative
charges.

270.6c-10 Exemption for certain open-end
management investment companies to
impose deferred sales loads.

270.6d-1 Exemption for certain closed-end
investment companies.

270.6e-2 Exemptions for certain variable life
insurance separate accounts.

270.6e-3(T) Temporary exemptions for flexi-
ble premium variable life insurance sepa-
rate accounts.

270.7d-1 Specification of conditions and ar-
rangements for Canadian management
investment companies requesting order
permitting registration.

270.7d-2 Definition of ‘‘public offering” as
used in section 7(d) of the Act with re-
spect to certain Canadian tax-deferred
retirement savings accounts.

270.8b-1 Scope of §§270.8b-1 to 270.8b-32.

270.8b-2 Definitions.

270.8b-3 Title of securities.

270.8b—-4 Interpretation of requirements.

270.8b-5 Time of filing original registration
statement.

270.8b-6 [Reserved]

270.8b-10 Requirements as to proper form.

270.8b-11 Number of copies; signatures;
binding.
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270.8b-12 Requirements as to paper, printing
and language.

270.8b-13 Preparation of registration state-
ment or report.

270.8b-14 Riders; inserts.

270.8b-15 Amendments.

270.8b-16 Amendments to registration state-
ment.

270.8b-20

270.8b-21
able.

270.8b-22

270.8b-23

270.8b-24
ments.

270.8b-25 Extension of time for furnishing
information.

270.8b-30 Additional exhibits.

270.8b-31 Omission of substantially
tical documents.

270.8b-32 Incorporation of exhibits by ref-
erence.

270.8f-1 Deregistration of certain registered
investment companies.

270.10b-1 Definition of regular broker or
dealer.

270.10e-1 Death, disqualification,
fide resignation of directors.

270.10f~1 Conditional exemption of certain
underwriting transactions.

270.10f-2 Exercise of warrants or rights re-
ceived on portfolio securities.

270.10f-3 Exemption for the acquisition of
securities during the existence of an un-
derwriting or selling syndicate.

270.11a~1 Definition of ‘‘exchange’ for pur-
poses of section 11 of the Act.

270.11a—2 Offers of exchange by certain reg-
istered separate accounts or others the
terms of which do not require prior Com-
mission approval.

270.11a-3 Offers of exchange by open-end in-
vestment companies other than separate
accounts.

270.12b-1 Distribution of shares by reg-
istered open-end management invest-
ment company.

270.12d2-1 Definition of insurance company
for purposes of sections 12(d)(2) and 12(g)
of the Act.

270.12d3-1 Exemption of acquisitions of se-
curities issued by persons engaged in se-
curities related businesses.

270.13a—-1 Exemption for change of status by
temporarily diversified company.

270.14a-1 Use of notification pursuant to
regulation E under the Securities Act of
1933.

270.14a—2 Exemption from section 14(a) of
the Act for certain registered separate
accounts and their principal under-
writers.

270.14a-3 Exemption from section 14(a) of
the Act for certain registered unit in-
vestment trusts and their principal un-
derwriters.

Additional information.
Information unknown or not avail-

Disclaimer of control.
Incorporation by reference.
Summaries or outlines of docu-

iden-

or bona
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270.15a-1 Exemption from stockholders’ ap-
proval of certain small investment advi-
sory contracts.

270.15a—-2 Annual continuance of contracts.

270.15a-3 Exemption for initial period of in-
vestment adviser of certain registered
separate accounts from requirement of
security holder approval of investment
advisory contract.

270.15a—4 Temporary exemption for certain
investment advisers.

270.16a-1 Exemption for initial period of di-
rectors of certain registered accounts
from requirements of election by secu-
rity holders.

270.17a~-1 Exemption of certain underwriting
transactions exempted by §270.10f-1.

270.17a~2 Exemption of certain purchase,
sale, or borrowing transactions.

270.17a-3 Exemption of transactions with
fully owned subsidiaries.

270.17a—4 Exemption of transactions pursu-
ant to certain contracts.

270.17a-5 Pro rata distribution
‘‘sale’” nor ‘‘purchase.”

270.17a-6 Exemption of transactions with
certain affiliated persons.

270.17a-7 Exemption of certain purchase or
sale transactions between an investment
company and certain affiliated persons
thereof.

270.17a-8 Mergers of certain affiliated in-
vestment companies.

270.17a-9 Purchase of certain securities
from a money market fund by an affil-
iate, or an affiliate of an affiliate.

270.17d-1 Applications regarding joint enter-
prises or arrangements and certain prof-
it-sharing plans.

270.17d-2 Form for report by small business
investment company and affiliated bank.

270.17d-3 Exemption relating to certain
joint enterprises or arrangements con-
cerning payment for distribution of
shares of a registered open-end manage-
ment investment company.

270.17e-1 Brokerage transactions on a secu-
rities exchange.

270.17f-1 Custody of securities with mem-
bers of national securities exchanges.

270.17f-2 Custody of investments by reg-
istered management investment com-
pany.

270.17¢-3 Free cash accounts for investment
companies with bank custodians.

270.17f-4 Deposits of securities in securities
depositories.

270.17-5 Custody of investment company
assets outside the United States.

270.17f-6 Custody of investment company
assets with Futures Commission Mer-
chants and Commodity Clearing Organi-
zations.

270.17¢-7 Custody of investment company
assets with a foreign securities deposi-
tory.

neither
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270.17g-1 Bonding of officers and employees
of registered management investment
companies.

270.17j-1 Personal investment activities of
investment company personnel.

270.18c-1 Exemption of privately held in-
debtedness.

270.18c-2 Exemptions of certain debentures
issued by small business investment
companies.

270.18f-1 Exemption from certain require-
ments of section 18(f)(1) (of the Act) for
registered open-end investment compa-
nies which have the right to redeem in
kind.

270.18f-2 Fair and equitable treatment for
holders of each class or series of stock of
series investment companies.

270.18f-3 Multiple class companies.

270.19a~-1 Written statement to accompany
dividend payments by management com-
panies.

270.19b-1 Frequency of distribution of cap-
ital gains.

270.20a~1 Solicitation of proxies,
and authorizations.

270.20a—2—270.20a—4 [Reserved]

270.22c-1 Pricing of redeemable securities
for distribution, redemption and repur-
chase.

270.22d-1 Exemption from section 22(d) to
permit sales of redeemable securities at
prices which reflect sales loads set pursu-
ant to a schedule.

270.22d-2 Exemption from section 22(d) for
certain registered separate accounts.

270.22e-1 Exemption from section 22(e) of
the Act during annuity payment period
of variable annuity contracts partici-
pating in certain registered separate ac-
counts.

270.22e-2 Pricing of redemption requests in
accordance with Rule 22c-1.

270.23c-1 Repurchase of securities by closed-
end companies.

270.23c-2 Call and redemption of securities
issued by registered closed-end compa-
nies.

270.23c-3 Repurchase offers by closed-end
companies.

270.24b-1 Definitions.

270.24b-2 Filing copies of sales literature.

270.24b-3 Sales literature deemed filed.

270.24e-1 Filing of certain prospectuses as
post-effective amendments to registra-
tion statements under the Securities Act
of 1933.

270.24f-2 Registration under the Securities
Act of 1933 of certain investment com-
pany securities.

270.26a—-1 Payment of administrative fees to
the depositor or principal underwriter of
a unit investment trust; exemptive relief
for separate accounts.

270.26a—2 Exemptions from certain provi-
sions of sections 26 and 27 for registered
separate accounts and others regarding

consents
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custodianship of and deduction of certain
fees and charges from the assets of such
accounts.

270.27a~1 Conditions for compliance with
and exemptions from certain provisions
of section 27(a)(1) and section 27(h)(1) of
the Act for certain registered separate
accounts.

270.27a—2 Exemption from section 27(a)(3)
and section 27(h)(3) of the Act for certain
registered separate accounts.

270.27a—-3 Exemption from section 27(a)(4)
and section 27(h)(5) of the Act for certain
registered separate accounts.

270.27c-1 Exemption from section 27(c)(1)
and section 27(d) of the Act during annu-
ity payment period of variable annuity
contracts participating in certain reg-
istered separate accounts.

270.27d-1 Reserve requirements for principal
underwriters and depositors to carry out
the obligations to refund charges re-
quired by section 27(d) and section 27(f)
of the Act.

270.27d-2 Insurance company undertaking in
lieu of segregated trust account.

270.27e-1 Requirements for notice to be
mailed to certain purchasers of periodic
payment plan certificates sold subject to
section 27(d) of the Act.

270.27f~-1 Notice of right of withdrawal re-
quired to be mailed to periodic payment
plan certificate holders and exemption
from section 27(f) for certain periodic
payment plan certificates.

270.27g-1 Election to be governed by section
27(h).

270.27h-1 Exemptions from section 27(h)(4)
for certain payments.

270.28b-1 Investment in loans partially or
wholly guaranteed under the Service-
men’s Readjustment Act of 1944, as
amended.

270.30a-1 Annual report.

270.30b1-1 Semi-annual report.

270.30b1-2 Semi-annual report for totally-
owned registered management invest-
ment company subsidiary of registered
management investment company.

270.30b1-3 Transition reports.

270.30b2-1 Filing of copies of reports to
stockholders.

270.30e-1 Reports to stockholders of man-
agement companies.

270.30e-2 Reports to shareholders of unit in-
vestment trusts.

270.30f-1 Applicability of section 16 of the
Exchange Act to section 30(f).

270.31a-1 Records to be maintained by reg-
istered investment companies, certain
majority-owned subsidiaries thereof, and
other persons having transactions with
registered investment companies.

270.31a-2 Records to be preserved by reg-
istered investment companies, certain
majority-owned subsidiaries thereof, and
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other persons having transactions with
registered investment companies.

270.31a-3 Records prepared or maintained by
other than person required to maintain
and preserve them.

270.32a~-1 Exemption of certain companies
from affiliation provisions of section
32(a).

270.32a—2 Exemption for initial period from
vote of security holders on independent
public accountant for certain registered
separate accounts.

270.32a-3 Exemption from provision of sec-
tion 32(a)(1) regarding the time period
during which a registered management
investment company must select an
independent public accountant.

270.32a—4 Independent audit committees.

270.34b-1 Sales literature deemed to be mis-
leading.

270.356d-1 Investment company names.

270.45a-1 Confidential treatment of names
and addresses of dealers of registered in-
vestment company securities.

270.57b-1 Exemption for downstream affili-
ates of business development companies.

270.60a-1 Exemption for certain business de-
velopment companies.

AUTHORITY: 15 U.S.C. 80a-1 et seq., 80a—34(d),
80a-37, 80a—39, unless otherwise noted;

Section 270.0-1 also issued under sec. 38(a)
(15 U.S.C. 80a-37(a));

Section 270.0-11 also issued under secs. 8,
24, 30 and 38, Investment Company Act (15
U.S.C. 80a-8, 80a—-24, 80a—-29 and 80a-37), secs.
6, 7, 8, 10 and 19(a), Securities Act (15 U.S.C.
T7f, T7g, TTh, T7j, T7s(a)) and secs. 3(b), 12, 13,
14, 15(d) and 23(a), Exchange Act (156 U.S.C.
78c(b), 781, 78m, 78n, 780(d) and 78w(a));

Section 270.6c-9 is also issued under secs.
6(c) (156 U.S.C. 80a-6(c)) and 38(a) (15 U.S.C.
80a-37(a));

Section 270.6¢c-10 is also issued under sec.
6(c) (15 U.S.C. 80a—6(c));

Section 270.6e-3(T) is also issued under sec.
6(e), 156 U.S.C. 80a-5(e);

Section 270.10e-1 is also issued under 15
U.S.C. 80a-10(e);

Section 270.12d1-1 is also issued under secs.
6(c) (156 U.S.C. 80a-6(c)) and 38(a) (15 U.S.C.
80a-37(a));

Section 270.12d3-1 is also issued under 15
U.S.C. 80a-6(c);

Section 270.17a-8 is also issued under 15
U.S.C. 80a—6(c) and 80a-37(a);

Section 270.17d-1 is also issued under 15
U.S.C. 80a-6(c), 80a-17(d), and 80a-37(a);

Section 270.17e-1 is also issued under 15
U.S.C. 80a—6(c), 80a-30(a), and 80a-37(a);

Section 270.17f-5 also issued under sec. 6(c)
(15 U.S.C. 80a—6(c);

Section 270.17g-1 is also issued under 15
U.S.C. 80a—-6(c), 80a-17(d), 80a-17(g), and 80a—
37(a);

Section 270.17j-1 is also issued under secs.
206(4) and 211(a), Investment Advisers Act (15
U.S.C. 80b—6(4) and 80b-11(a));
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Section 270.19b-1 is also issued under secs.
6(c) (15 U.S.C. 80a-6(c)), 19 (a) and (b) (15
U.S.C 80a-19 (a) and (b)), and 38(a) (15 U.S.C.
80a-37(a));

Section 270.22c-1 also issued under secs.
6(c), 22(c), and 38(a) (15 U.S.C. 80a—6(c), 80a—
22(c), and 80a-37(a));

Section 270.23c-3 also
U.S.C. 80a-23(c).

Section 270.24f-2 also issued under 15 U.S.C.
802-24(f)(4).

Section 270.30e-1 is also issued under 15
U.s.C. 77f, T7g, 7Th, T77j, T7s, 781, 78m, 78n,
780(d), 78w(a), 80a-8, 80a—29, and 80a-37;

Section 270.31a-2 is also issued under 15
U.S.C. 80a-30.

ATTENTION ELECTRONIC FILERS

THIS REGULATION SHOULD BE READ IN
CONJUNCTION WITH REGULATION S-T
(PART 232 OF THIS CHAPTER), WHICH
GOVERNS THE PREPARATION AND SUB-
MISSION OF DOCUMENTS IN ELECTRONIC
FORMAT. MANY PROVISIONS RELATING
TO THE PREPARATION AND SUBMISSION
OF DOCUMENTS IN PAPER FORMAT CON-
TAINED IN THIS REGULATION ARE SU-
PERSEDED BY THE PROVISIONS OF REG-
ULATION S-TT FOR DOCUMENTS RE-
QUIRED TO BE FILED IN ELECTRONIC
FORMAT.

issued under 15

§270.0-1 Definition of terms used in
this part.

(a) As used in the rules and regula-
tions prescribed by the Commission
pursuant to the Investment Company
Act of 1940, unless the context other-
wise requires:

(1) The term Commission means the
Securities and Exchange Commission.

(2) The term act means the Invest-
ment Company Act of 1940.

(3) The term section refers to a sec-
tion of the act.

(4) The terms rule and regulations
refer to the rules and regulations
adopted by the Commission pursuant
to the Act, including the forms for reg-
istration and reports and the accom-
panying instructions thereto.

(5) The term administrator means any
person who provides significant admin-
istrative or business affairs manage-
ment services to an investment com-
pany.

(6)(i) A person is an independent legal
counsel with respect to the directors
who are not interested persons of an in-
vestment company (‘‘disinterested di-
rectors’) if:

(A) A majority of the disinterested
directors reasonably determine in the

§270.0-1

exercise of their judgment (and record
the basis for that determination in the
minutes of their meeting) that any rep-
resentation by the person of the com-
pany’s investment adviser, principal
underwriter, administrator (‘‘manage-
ment organizations’), or any of their
control persons, since the beginning of
the fund’s last two completed fiscal
years, is or was sufficiently limited
that it is unlikely to adversely affect
the professional judgment of the person
in providing legal representation to the
disinterested directors; and

(B) The disinterested directors have
obtained an undertaking from such
person to provide them with informa-
tion necessary to make their deter-
mination and to update promptly that
information when the person begins to
represent, or materially increases his
representation of, a management orga-
nization or control person.

(ii) The disinterested directors are
entitled to rely on the information ob-
tained from the person, unless they
know or have reason to believe that
the information is materially false or
incomplete. The disinterested directors
must re-evaluate their determination
no less frequently than annually (and
record the basis accordingly), except as
provided in paragraph (iii) of this sec-
tion.

(iii) After the disinterested directors
obtain information that the person has
begun to represent, or has materially
increased his representation of, a man-
agement organization (or any of its
control persons), the person may con-
tinue to be an independent legal coun-
sel, for purposes of paragraph (a)(6)(i)
of this section, for no longer than three
months unless during that period the
disinterested directors make a new de-
termination under that paragraph.

(iv) For purposes of paragraphs
(a)(6)(1)—(iii) of this section:

(A) The term person has the same
meaning as in section 2(a)(28) of the
Act (156 U.S.C. 80a—2(a)(28)) and, in addi-
tion, includes a partner, co-member, or
employee of any person; and

(B) The term control person means
any person (other than an investment
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company) directly or indirectly con-
trolling, controlled by, or under com-
mon control with any of the invest-
ment company’s management organi-
zations.

(b) Unless otherwise specifically pro-
vided, the terms used in the rules and
regulations in this part shall have the
meaning defined in the Act. The terms
“EDGAR,” “EDGAR Filer Manual,”
‘‘electronic filer,” ‘‘electronic filing,”
“‘electronic format,” ‘‘electronic sub-
mission,” ‘“‘paper format,” and ‘‘signa-
ture’” shall have the meanings assigned
to such terms in Regulation S-T—Gen-
eral Rules for Electronic Filings (Part
232 of this chapter).

(c) A rule or regulation which defines
a term without express reference to the
act or to the rules and regulations, or
to a portion thereof, defines such terms
for all purposes as used both in the act
and in the rules and regulations in this
part, unless the context otherwise re-
quires.

(d) Unless otherwise specified or the
context otherwise requires, the term
“prospectus’” means a prospectus meet-
ing the requirements of section 10(a) of
the Securities Act of 1933 as amended.

(e) Definition of separate account and
conditions for availability of exemp-
tion under §§270.6¢c-6, 270.6c-7, 270.6c-8,
270.11a-2, 270.14a-2, 270.15a-3, 270.16a-1,
270.22c-1, 270.22d-3, 270.22e-1, 270.26a-1,
270.26a-2, 270.27a-1, 270.27a-2, 270.27a-3,
270.27c-1, and 270.32a-2 of this chapter.

(1) As used in the rules and regula-
tions prescribed by the Commission
pursuant to the Investment Company
Act of 1940, unless otherwise specified
or the context otherwise requires, the
term ‘‘separate account’ shall mean an
account established and maintained by
an insurance company pursuant to the
laws of any state or territory of the
United States, or of Canada or any
province thereof, under which income,
gains and losses, whether or not real-
ized, from assets allocated to such ac-
count, are, in accordance with the ap-
plicable contract, credited to or
charged against such account without
regard to other income, gains or losses
of the insurance company and the term
“variable annuity contract’” shall
mean any accumulation or annuity
contract, any portion thereof, or any
unit of interest or participation there-
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in pursuant to which the value of the
contract, either prior or subsequent to
annuitization, or both, varies accord-
ing to the investment experience of the
separate account in which the contract
participates.

(2) As conditions to the availability
of exemptive Rules 6¢c-6, 6¢-7, 6¢c-8, 11a—
2, 14a-2, 15a-3, 16a-1, 22c-1, 22d-3, 22e-1,
26a-1, 26a-2, 27a-1, 27a-2, 27a-3, 27c-1,
and 32a-2, the separate account shall be
legally segregated, the assets of the
separate account shall, at the time
during the year that adjustments in
the reserves are made, have a value at
least equal to the reserves and other
contract liabilities with respect to
such account, and at all other times,
shall have a value approximately equal
to or in excess of such reserves and li-
abilities; and that portion of such as-
sets having a value equal to, or ap-
proximately equal to, such reserves
and contract liabilities shall not be
chargeable with liabilities arising out
of any other business which the insur-
ance company may conduct.

[Rule N-1, 5 FR 4316, Oct. 31, 1940, as amend-
ed at 19 FR 6730, Oct. 20, 1954; 30 FR 829, Jan.
27, 1965; 48 FR 36098, Aug. 9, 1983; 50 FR 42682,
Oct. 22, 1985; 58 FR 14859, Mar. 18, 1993; 66 FR
3757, Jan. 16, 2001]

§270.0-2 General requirements of pa-
pers and applications.

(a) Filing of papers. All papers re-
quired to be filed with the Commission
pursuant to the Act or the rules and
regulations thereunder shall, unless
otherwise provided by the rules and
regulations in this part, be delivered
through the mails or otherwise to the
Securities and Exchange Commission,
Washington, D.C. 20549. Except as oth-
erwise provided by the rules and regu-
lations, the date on which papers are
actually received by the Commission
shall be the date of filing thereof. If the
last day for the timely filing of such
papers falls on a Saturday, Sunday, or
holiday, such papers may be filed on
the first business day following.

(b) Formal specifications respecting ap-
plications. Every application for an
order under any provision of the Act,
for which a form with instructions is
not specifically prescribed, and every
amendment to such application shall
be filed in quintuplicate. One copy
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shall be signed by the applicant but the
other four copies may have facsimile or
typed signatures. Such applications
should be on paper no larger than 8% x
11 inches in size. To the extent that the
reduction of larger documents would
render them illegible, such documents
may be filed on paper larger than 8% x
11 inches in size. The left margin
should be at least 1%2 inches wide and,
if the application is bound, it should be
bound on the left side. The application
must be typed, printed, copied or pre-
pared by any process which, in the
opinion of the commission, produces
copies suitable for microfilming. All
typewritten or printed matter (includ-
ing deficits in financial statements)
should be set forth in black so as to
permit photocopying. Every applica-
tion for an order under any provision of
the Act and every amendment to such
application shall be submitted to the
Commission in paper only, whether or
not the applicant is otherwise required
to file in electronic format, unless in-
structions for electronic filing are in-
cluded on the form, if any, prescribed
for such application.

(c) Authorizations respecting applica-
tions. (1) Every application for an order
under any provision of the act, for
which a form with instructions is not
specifically prescribed and which is ex-
ecuted by a corporation, partnership,
or other company and filed with the
Commission, shall contain a concise
statement of the applicable provisions
of the articles of incorporation, bylaws,
or similar documents, relating to the
right of the person signing and filing
such application to take such action on
behalf of the applicant, and a state-
ment that all such requirements have
been complied with and that the person
signing and filing the same is fully au-
thorized to do so. If such authorization
is dependent on resolutions of stock-
holders, directors, or other bodies, such
resolutions shall be attached as an ex-
hibit to, or the pertinent provisions
thereof shall be quoted in, the applica-
tion.

(2) If an amendment to any such ap-
plication shall be filed, such amend-
ment shall contain a similar statement
or, in lieu thereof, shall state that the
authorization described in the original
application is applicable to the indi-
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vidual who signs such amendment and
that such authorization still remains
in effect.

(3) When any such application or
amendment is signed by an agent or at-
torney, the power of attorney evidenc-
ing his authority to sign shall contain
similar statements and shall be filed
with the Commission.

(d) Verification of applications and
statements of fact. Every application for
an order under any provision of the
act, for which a form with instructions
is not specifically prescribed and every
amendment to such application, and
every statement of fact formally filed
in support of, or in opposition to, any
application or declaration shall be
verified by the person executing the
same. An instrument executed on be-
half of a corporation shall be verified
in substantially the following form,
but suitable changes may be made in
such form for other kinds of companies
and for individuals:

State of
County of , S8:

The undersigned being duly sworn deposes
and says that he has duly executed the at-
tached dated s
19  for and on behalf of
(Name of Company) that he is
the (Title of Officer)
of such company; and that all action by
stockholders, directors, and other bodies
necessary to authorize deponent to execute
and file such instrument has been taken. De-
ponent further says that he is familiar with
such instrument, and the contents thereof,
and that the facts therein set forth are true
to the best of his knowledge, information
and belief.

(Signature)

(Type or print name beneath)

Subscribed and sworn to before me a
(Title of Officer) this
day of ,19 .
[OFFICIAL SEAL]

My commission expires

(e) Statement of grounds for applica-
tion. Bach application should contain a
brief statement of the reasons why the
applicant is deemed to be entitled to
the action requested with a reference
to the provisions of the act and of the
rules and regulations under which ap-
plication is made.
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(f) Name and address. Every applica-
tion shall contain the name and ad-
dress of each applicant and the name
and address of any person to whom any
applicant wishes any question regard-
ing the application to be directed.

(g) Proposed motice. A proposed notice
of the proceeding initiated by the filing
of the application shall accompany
each application as an exhibit thereto
and, if necessary, shall be modified to
reflect any amendments to such appli-
cation.

(h) The manually signed original (or
in the case of duplicate originals, one
duplicate original) of all registrations,
applications, statements, reports, or
other documents filed under the Invest-
ment Company Act of 1940, as amended,
shall be numbered sequentially (in ad-
dition to any internal numbering
which otherwise may be present) by
handwritten, typed, printed, or other
legible form of notation from the fac-
ing page of the document through the
last page of that document and any ex-
hibits or attachments thereto. Further,
the total number of pages contained in
a numbered original shall be set forth
on the first page of the document.

(156 U.S.C. T7s (48 Stat. 85); 15 U.S.C. 78w (48
Stat. 901); 156 U.S.C. 79¢ and 79t (49 Stat. 810,
833); 15 U.S.C. T7eee, T7ggg, TTnnn, 77sss (b3
Stat. 11564, 1156, 1167, 1173); 156 U.S.C. 80w-3T7,
80c-39 (54 Stat. 841, 342); 15 U.S.C. 80b-3, 80b—
4, 80b-11 (54 Stat. 850, 852, 855); secs. 38, 40, 54
Stat. 841, 842 (15 U.S.C. 80a-37, 80c-89))

[Rule N-2, 5 FR 4316, Oct. 31, 1940, as amend-
ed at 33 FR 9391, June 27, 1968; 33 FR 23325,
Aug. 29, 1973; 44 FR 4666, Jan. 23, 1979; 47 FR
58239, Dec. 30, 1982; 48 FR 17065, Apr. 21, 1983;
58 FR 14859, Mar. 18, 1993]

§270.0-3 Amendments to registration
statements and reports.

Registration statements filed with
the Commission pursuant to section 8
(54 Stat. 803; 15 U.S.C. 80a-8) and re-
ports filed with the Commission pursu-
ant to section 30 (54 Stat. 836; 15 U.S.C.
80a-35) may be amended in the fol-
lowing manner:

(a) Bach amendment shall conform to
the requirements for the registration
statement or report it amends with re-
gard to filing, number of copies filed,
size, paper, ink, margins, binding, and
similar formal matters.

17 CFR Ch. Il (4-1-01 Edition)

(b) Each amendment to a particular
statement or report shall have a facing
sheet as follows:

SECURITIES AND EXCHANGE COMMISSION

Washington, DC 20549

Amendment No.

to
Form
File No.
(Describe the nature of the statement or re-
port)
Dated , 19

Pursuant to Section of the In-
vestment Company Act of 1940

Name of Registrant
Address of Principé.l Office of Régistrant

The facing sheet shall contain in addi-
tion any other information required on
the facing sheet of the form for the
statement or report which is being
amended. Amendments to a particular
statement or report which is being con-
secutively in the order in which filed
with the Commission.

(c) Each amendment shall contain in
the manner required in the original
statement or report the text of every
item to which it relates and shall set
out a complete amended answer to
each such item. However, amendments
to financial statements may contain
only the particular statements or
schedules in fact amended.

(d) BEach amendment shall have a sig-
nature sheet containing the form of
signature required in the statement or
report it amends.

(Secs. 8, 30, 54 Stat. 803, 74 Stat. 201; 15 U.S.C.
80a-8, 80a-29)

[Rule N-3, 6 FR 3966, Aug. 8, 1941, as amended
at 33 FR 3217, Feb. 21, 1968]

§270.0-4 Incorporation by reference.

(a) A registered investment company
may, subject to the limitations of
§228.10(f) and §229.10(d) of this chapter,
incorporate by reference as an exhibit,
in any registration statement, applica-
tion or report filed with the Commis-
sion, any document or part thereof pre-
viously or concurrently filed with the
Commission pursuant to any act ad-
ministered by the Commission. The in-
corporation may be made whether the

632



Securities and Exchange Commission

matter incorporated was filed by such
registered company or any other per-
son. If any modification has occurred
in the text of any such document since
the filing thereof, the company shall
file with the reference a statement
containing the text of any such modi-
fication and the date thereof. If the
number of copies of any document pre-
viously or concurrently filed with the
Commission is less than the number re-
quired to be filed with the registration
statement, application or report which
incorporates such document, the com-
pany shall file therewith as many addi-
tional copies of the document as may
be necessary to meet the requirements
of the registration statement, applica-
tion or report.

(b) A registered investment company
may, subject to the Ilimitations of
§201.24 of this chapter, incorporate by
reference, in any registration state-
ment, application or report filed with
the Commission any financial state-
ment or part thereof previously or con-
currently filed with the Commission
pursuant to any act administered by
the Commission, if it substantially
conforms to the requirements of the
form on which such registration state-
ment, application or report is filed.
The incorporation may be made wheth-
er the matter incorporated was filed by
such registered company or any other
person. If a certificate of an inde-
pendent public accountant or account-
ants is required to accompany a finan-
cial statement in any registration
statement, application or report, the
incorporation by reference of a certifi-
cate previously or concurrently filed
will not be deemed a compliance with
such requirements unless the written
consent of the accountant or account-
ants to such incorporation is filed with
the registration statement, application
or report.

(¢c) In each case of incorporation by
reference, the matter incorporated
shall be clearly identified in the ref-
erence. An express statement shall be
made to the effect that the specified
matter is incorporated in the registra-
tion statement, application or report
at the particular place where the infor-
mation is required.

(d) Notwithstanding any particular
provision permitting incorporation by

§270.0-5

reference, no registration statement,
application or report shall incorporate
by reference any exhibit or financial
statement which:

(1) Has been withdrawn, or

(2) Was filed in connection with a
registration statement under the Act,
or a registration on a national securi-
ties exchange, which has ceased to be
effective, or

(3) Is contained in a registration
statement or report subject, at the
time of the incorporation by reference,
to pending proceedings under section
8(b) or 8(d) of the Securities Act of 1933,
section 8(e) of the Act, or to an order
entered under any of those Sections, or

(4) If it is a document that has been
filed in paper with respect to an elec-
tronic filer under a temporary hardship
exemption (§232.201 of this chapter) and
an electronic format copy has not been
submitted.

(e) Notwithstanding any particular
provision permitting incorporation by
reference, the Commission may refuse
to permit such incorporation in any
case in which in its judgment such in-
corporation would render the registra-
tion statement application, or report
incomplete, unclear, or confusing.

(Sec. 19, 48 Stat. 85, as amended, secs. 13, 15,
23, 48 Stat. 894, 895, 901, as amended, sec. 20,
49 Stat. 833, secs. 305, 307, 314, 319, 53 Stat.
1154, 1156, 1167, 1173, as amended, sec. 39, 54
Stat. 841; 156 U.S.C. T77s, 78m, 780, 78w, 79t,
T7eee, T7ggg, TTnnn, 77sss, 80a-38)

[Rule N4, 9 FR 338, Jan. 8, 1944. Redesig-
nated at 14 FR 2761, May 26, 1949, and amend-
ed at 29 FR 2421, Feb. 13, 1964; 58 FR 14860,
Mar. 18, 1993; 60 FR 32825, June 23, 1995]

§270.0-5 Procedure with respect to ap-
plications and other matters.

The procedure herein below set forth
will be followed with respect to any
proceeding initiated by the filing of an
application, or upon the Commission’s
own motion, pursuant to any section of
the Act or any rule or regulation there-
under, unless in the particular case a
different procedure is provided:

(a) Notice of the initiation of the pro-
ceeding will be published in the FED-
ERAL REGISTER and will indicate the
earliest date upon which an order dis-
posing of the matter may be entered.
The notice will also provide that any
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interested person may, within the pe-
riod of time specified therein, submit
to the Commission in writing any facts
bearing upon the desirability of a hear-
ing on the matter and may request
that a hearing be held, stating his rea-
sons therefor and the nature of his in-
terest in the matter.

(b) An order disposing of the matter
will be issued as of course, following
the expiration of the period of time re-
ferred to in paragraph (a) of this sec-
tion, unless the Commission thereafter
orders a hearing on the matter.

(c) The Commission will order a hear-
ing on the matter, if it appears that a
hearing is necessary or appropriate in
the public interest or for the protec-
tion of investors, (1) upon the request
of an interested person or (2) upon its
own motion.

[38 FR 23325, Aug. 29, 1973, as amended at 61
FR 49961, Sept. 24, 1996]

§270.0-8 Payment of fees.

All payment of fees shall be made in
cash, certified check or by United
States postal money order, bank cash-
ier’s check or bank money order pay-
able to the Securities and Exchange
Commission, omitting the name or
title of any official of the Commission.
Payment of fees required by this sec-
tion shall be made in accordance with
the directions set forth in §202.3a of
this chapter.

[61 FR 49961, Sept. 24, 1996]
§270.0-9 [Reserved]

§270.0-10 Small entities under the In-
vestment Company Act for purposes
of the Regulatory Flexibility Act.

(a) General. For purposes of Commis-
sion rulemaking in accordance with
the provisions of Chapter Six of the Ad-
ministrative Procedure Act (b U.S.C.
601 et seq.) and unless otherwise defined
for purposes of a particular rule-
making, the term small business or small
organization for purposes of the Invest-
ment Company Act of 1940 shall mean
an investment company that, together
with other investment companies in
the same group of related investment
companies, has net assets of $50 million
or less as of the end of its most recent
fiscal year. For purposes of this sec-
tion:

17 CFR Ch. Il (4-1-01 Edition)

(1) In the case of a management com-
pany, the term group of related invest-
ment companies shall mean two or more
management companies (including se-
ries thereof) that:

(i) Hold themselves out to investors
as related companies for purposes of in-
vestment and investor services; and

(ii) Either:

(A) Have a common investment ad-
viser or have investment advisers that
are affiliated persons of each other; or

(B) Have a common administrator;
and

(2) In the case of a unit investment
trust, the term group of related invest-
ment companies shall mean two or more
unit investment trusts (including se-
ries thereof) that have a common spon-
sor.

(b) Special rule for insurance company
separate accounts. In determining
whether an insurance company sepa-
rate account is a small business or small
entity pursuant to paragraph (a) of this
section, the assets of the separate ac-
count shall be cumulated with the as-
sets of the general account and all
other separate accounts of the insur-
ance company.

(c) Determination of net assets. The
Commission may calculate its deter-
mination of the net assets of a group of
related investment companies based on
the net assets of each investment com-
pany in the group as of the end of such
company’s fiscal year.

[63 FR 35514, June 30, 1998]

§270.2a-1 Valuation of portfolio secu-
rities in special cases.

(a) Any investment company whose
securities are qualified for sale, or for
whose securities application for such
qualification has been made, in any
State in which the securities owned by
such company are required by applica-
ble State law or regulations to be val-
ued at cost or on some other basis dif-
ferent from that prescribed by clause
(A) of section 2(a)(41) of the Act for the
purpose of determining the percentage
of its assets invested in any particular
type or classification of securities or in
the securities of any one issuer, may,
in valuing its securities for the pur-
poses of sections 5 and 12 of the Act,
use the same basis of valuation as that
used in complying with such State law
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or regulations in lieu of the method of
valuation prescribed by clause (A) of
section 2(a)(41) of the Act.

(b) Any open-end company which has
heretofore valued its securities at cost
for the purpose of qualifying as a ‘“‘mu-
tual investment company’ under the
Internal Revenue Code, prior to its
amendment by the Revenue Act of 1942,
shall henceforth, for the purposes of
sections 5 and 12 of the Act, value its
securities in accordance with the meth-
od prescribed in clause (A) of section
2(a)(41) of the Act unless such company
is permitted under paragraph (a) of this
section to use a different method of
valuation.

(c) A registered investment company
which has adopted for the purposes of
sections 5 and 12 of the Act a method of
valuation permitted by paragraph (a)
of this section, shall state in its reg-
istration statement filed pursuant to
section 8 (b4 Stat. 803; 156 U.S.C. 80a-8)
of the Act, or in a report filed pursuant
to section 30 (54 Stat. 836; 15 U.S.C. 80a—
30) of the Act, the method of valuation
adopted and the facts which justify the
adoption of such method. A registered
investment company which has adopt-
ed for the purposes of sections 5 and 12
of the Act a method of valuation per-
mitted by paragraph (a) of this section,
unless it shall have adopted such meth-
od for the purpose or partly for the
purpose of qualifying as a ‘“‘mutual in-
vestment company’’ under the Internal
Revenue Code, shall continue to use
that method until it has notified the
Commission of its desire to use a dif-
ferent method, and has received from
the Commission permission for such
change. Such permission may be made
effective on a fixed date or within such
reasonable time thereafter as may be
deemed advisable under the cir-
cumstances.

(d) If at any time it appears that the
method of valuation adopted by any
company pursuant to paragraph (a) of
this section is no longer justified by
the facts, the Commission may require
a change in the method of valuation
within a reasonable period of time ei-
ther to the method prescribed in clause
(A) of section 2(a)(41) of the Act or to
some other method permitted by para-

§270.203-1

graph (a) of this section which is justi-
fied by the existing facts.

[Rule N-2A-1, 8 FR 3567, Mar. 24, 1943, as
amended at 38 FR 8593, Apr. 4, 1973]

§270.2a-2 Effect of eliminations upon
valuation of portfolio securities.

During any fiscal quarter in which
elimination of securities from the port-
folio of an investment company occur,
the securities remaining in the port-
folio shall, for the purpose of sections 5
and 12 of the Act (54 Stat. 800, 808; 15
U.S.C. 80a-5, 80a-12), be so valued as to
give effect to the eliminations in ac-
cordance with one of the following
methods:

(a) Specific certificate,

(b) First in—first out,

(c) Last in—first out, or

(d) Average value.

For these purposes, a single method of
elimination shall be used consistently
with respect to all portfolio securities.
In giving effect to eliminations pursu-
ant to this section values shall be com-
puted in accordance with section
2(a)(41)(A) of the Act (b4 Stat. 790; 156
U.S.C. 80a—2(a)(41)(A)).

[38 FR 8593, Apr. 4, 1973]

§270.2a3-1 Investment company lim-
ited partners not deemed affiliated
persons.

PRELIMINARY NOTE TO §270.2a3-1

This §270.2a3-1 excepts from the definition
of affiliated person in section 2(a)3)) (156
U.S.C. 80a—-2(a)(3)) those limited partners of
investment companies organized in limited
partnership form that are affiliated persons
solely because they are partners under sec-
tion 2(a)(3)(D) (156 U.S.C. 80a-2(a)(3)(D)). Reli-
ance on this §270.2a3-1 does not except a lim-
ited partner that is an affiliated person by
virtue of any other provision.

No limited partner of a registered manage-
ment company or a business development
company, organized as a limited partnership
and relying on §270.2a19-2, shall be deemed to
be an affiliated person of such company, or
any other partner of such company, solely by
reason of being a limited partner of such
company.

[568 FR 45838, Aug. 31, 1993]
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§270.2a-4 Definition of “current net
asset value” for use in computing
periodically the current price of re-
deemable security.

(a) The current net asset value of any
redeemable security issued by a reg-
istered investment company used in
computing periodically the current
price for the purpose of distribution,
redemption, and repurchase means an
amount which reflects calculations,
whether or not recorded in the books of
account, made substantially in accord-
ance with the following, with estimates
used where necessary or appropriate.

(1) Portfolio securities with respect
to which market quotations are readily
available shall be valued at current
market value, and other securities and
assets shall be valued at fair value as
determined in good faith by the board
of directors of the registered company.

(2) Changes in holdings of portfolio
securities shall be reflected no later
than in the first calculation on the
first business day following the trade
date.

(3) Changes in the number of out-
standing shares of the registered com-
pany resulting from distributions, re-
demptions, and repurchases shall be re-
flected no later than in the first cal-
culation on the first business day fol-
lowing such change.

(4) Expenses, including any invest-
ment advisory fees, shall be included to
date of calculation. Appropriate provi-
sion shall be made for Federal income
taxes if required. Investment compa-
nies which retain realized capital gains
designated as a distribution to share-
holders shall comply with paragraph
(h) of §210.6-03 of Regulation S-X.

(5) Dividends receivable shall be in-
cluded to date of calculation either at
ex-dividend dates or record dates, as
appropriate.

(6) Interest income and other income
shall be included to date of calculation.

(b) The items which would otherwise
be required to be reflected by para-
graphs (a) (4) and (6) of this section
need not be so reflected if cumula-
tively, when netted, they do not
amount to as much as one cent per out-
standing share.

(c) Notwithstanding the require-
ments of paragraph (a) of this section,
any interim determination of current

17 CFR Ch. Il (4-1-01 Edition)

net asset value between calculations
made as of the close of the New York
Stock Exchange on the preceding busi-
ness day and the current business day
may be estimated so as to reflect any
change in current net asset value since
the closing calculation on the pre-
ceding business day.

(Secs. 7, 19(a), 48 Stat. 78, 85, 908, 15 U.S.C.
T7g, T7s(a); secs. 12, 13, 15(d), 23(a), 48 Stat.
892, 894, 895, 901; secs. 3, 8, 49 Stat. 1377, 1379,
secs. 3, 4, 78 Stat. 569, 570, secs. 1, 2, 82 Stat.
454, 15 U.S.C. 781, 78m, 780(d), 78w(a); secs. 8,
22, 30, 31(c), 38(a), 54 Stat. 803, 823, 836, 838,
841, 15 U.S.C. 80a-8, 80a—22, 80a—29, 80a-30(c))

[29 FR 19101, Dec. 30, 1964, as amended at 35
FR 314, Jan. 8, 1970; 47 FR 56844, Dec. 21, 1982]

§270.2a-6 Certain transactions not

deemed assignments.

A transaction which does not result
in a change of actual control or man-
agement of the investment adviser to,
or principal underwriter of, an invest-
ment company is not an assignment for
purposes of section 15(a)(4) or section
15(b)(2) of the act, respectively.

(Secs. 6(c) and 38(a) (15 U.S.C. 80a-6(c) and
80a-37(a)))

[45 FR 1861, Jan. 9, 1980]

§270.2a-7 Money market funds.

(a) Definitions.

(1) Acquisition (or Acquire) means any
purchase or subsequent rollover (but
does not include the failure to exercise
a Demand Feature).

(2) Amortized Cost Method of valuation
means the method of calculating an in-
vestment company’s net asset value
whereby portfolio securities are valued
at the fund’s Acquisition cost as ad-
justed for amortization of premium or
accretion of discount rather than at
their value based on current market
factors.

(38) Asset Backed Security means a
fixed income security (other than a
Government security) issued by a Spe-
cial Purpose Entity (as defined in this
paragraph), substantially all of the as-
sets which consist of Qualifying Assets
(as defined in this paragraph). Special
Purpose Entity means a trust, corpora-
tion, partnership or other entity orga-
nized for the sole purpose of issuing se-
curities that entitle their holders to re-
ceive payments that depend primarily
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on the cash flow from Qualifying As-
sets, but does not include a registered
investment company. Qualifying Assets
means financial assets, either fixed or
revolving, that by their terms convert
into cash within a finite time period,
plus any rights or other assets designed
to assure the servicing or timely dis-
tribution of proceeds to security hold-
ers.

(4) Business Day means any day, other
than Saturday, Sunday, or any cus-
tomary business holiday.

(5) Collateralized Fully in the case of a
repurchase agreement means that:

(i) The wvalue of the securities
collateralizing the repurchase agree-
ment (reduced by the transaction costs
(including loss of interest) that the
money market fund reasonably could
expect to incur if the seller defaults) is,
and during the entire term of the re-
purchase agreement remains, at least
equal to the Resale Price (as defined in
paragraph (a)(5)(v) of this section) pro-
vided in the agreement;

(ii) The money market fund or its
custodian either has actual physical
possession of the collateral or, in the
case of a security registered on a book
entry system, the book entry is main-
tained in the name of the money mar-
ket fund or its custodian;

(iii) The collateral consists entirely
of cash items, Government Securities
or other securities that at the time the
repurchase agreement is entered into
are rated in the highest rating cat-
egory by the Requisite NRSROs; and

(iv) Upon an Event of Insolvency
with respect to the seller, the repur-
chase agreement would qualify under a
provision of applicable insolvency law
providing an exclusion from any auto-
matic stay of creditors’ rights against
the seller.

(v) Resale Price means the Acquisition
price paid to the seller of the securities
plus the accrued resale premium on
such Acquisition price. The accrued re-
sale premium shall be the amount spec-
ified in the repurchase agreement or
the daily amortization of the difference
between the Acquisition price and the
resale price specified in the repurchase
agreement.

(6) Conditional Demand Feature means
a Demand Feature that is not an Un-
conditional Demand Feature. A Condi-

§270.20-7

tional Demand Feature is not a Guar-
antee.

(7T) Conduit Security means a security
issued by a Municipal Issuer (as defined
in this paragraph) involving an ar-
rangement or agreement entered into,
directly or indirectly, with a person
other than a Municipal Issuer, which
arrangement or agreement provides for
or secures repayment of the security.
Municipal Issuer means a state or terri-
tory of the United States (including
the District of Columbia), or any polit-
ical subdivision or public instrumen-
tality of a state or territory of the
United States. A Conduit Security does
not include a security that is:

(i) Fully and unconditionally guaran-
teed by a Municipal Issuer; or

(ii) Payable from the general reve-
nues of the Municipal Issuer or other
Municipal Issuers (other than those
revenues derived from an agreement or
arrangement with a person who is not
a Municipal Issuer that provides for or
secures repayment of the security
issued by the Municipal Issuer); or

(iii) Related to a project owned and
operated by a Municipal Issuer; or

(iv) Related to a facility leased to
and under the control of an industrial
or commercial enterprise that is part
of a public project which, as a whole, is
owned and under the control of a Mu-
nicipal Issuer.

(8) Demand Feature means:

(i) A feature permitting the holder of
a security to sell the security at an ex-
ercise price equal to the approximate
amortized cost of the security plus ac-
crued interest, if any, at the time of
exercise. A Demand Feature must be
exercisable either:

(A) At any time on no more than 30
calendar days’ notice; or

(B) At specified intervals not exceed-
ing 397 calendar days and upon no more
than 30 calendar days’ notice; or

(ii) A feature permitting the holder
of an Asset Backed Security uncondi-
tionally to receive principal and inter-
est within 397 calendar days of making
demand.

(9) Demand Feature Issued By A Non-
Controlled Person means a Demand Fea-
ture issued by:

(i) A person that, directly or indi-
rectly, does not control, and is not con-
trolled by or under common control
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with the issuer of the security subject
to the Demand Feature (control means
‘“‘control” as defined in section 2(a)(9)
of the Act (15 U.S.C. 80a—2(a)(9)); or

(ii) A sponsor of a Special Purpose
Entity with respect to an Asset Backed
Security.

(10) Eligible Security means:

(i) A Rated Security with a remain-
ing maturity of 397 calendar days or
less that has received a rating from the
Requisite NRSROs in one of the two
highest short-term rating categories
(within which there may be sub-cat-
egories or gradations indicating rel-
ative standing); or

(ii) An Unrated Security that is of
comparable quality to a security meet-
ing the requirements for a Rated Secu-
rity in paragraph (a)(10)(i) of this sec-
tion, as determined by the money mar-
ket fund’s board of directors; Provided,
however, that:

(A) A security that at the time of
issuance had a remaining maturity of
more than 397 calendar days but that
has a remaining maturity of 397 cal-
endar days or less and that is an
Unrated Security is not an Eligible Se-
curity if the security has received a
long-term rating from any NRSRO that
is not within the NRSRO’s three high-
est long-term ratings categories (with-
in which there may be sub-categories
or gradations indicating relative stand-
ing), unless the security has received a
long-term rating from the Requisite
NRSROs in one of the three highest
rating categories;

(B) An Asset Backed Security (other
than an Asset Backed Security sub-
stantially all of whose Qualifying As-
sets consist of obligations of one or
more Municipal Issuers, as that term is
defined in paragraph (a)(7) of this sec-
tion) shall not be an Eligible Security
unless it has received a rating from an
NRSRO.

(iii) In addition, in the case of a secu-
rity that is subject to a Demand Fea-
ture or Guarantee:

(A) The Guarantee has received a rat-
ing from an NRSRO or the Guarantee
is issued by a guarantor that has re-
ceived a rating from an NRSRO with
respect to a class of debt obligations
(or any debt obligation within that
class) that is comparable in priority
and security to the Guarantee, unless:
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(I) The Guarantee is issued by a per-
son that, directly or indirectly, con-
trols, is controlled by or is under com-
mon control with the issuer of the se-
curity subject to the Guarantee (other
than a sponsor of a Special Purpose En-
tity with respect to an Asset Backed
Security);

(2) The security subject to the Guar-
antee is a repurchase agreement that is
Collateralized Fully; or

(3) The Guarantee is itself a Govern-
ment Security; and

(B) The issuer of the Demand Feature
or Guarantee, or another institution,
has undertaken promptly to notify the
holder of the security in the event the
Demand Feature or Guarantee is sub-
stituted with another Demand Feature
or Guarantee (if such substitution is
permissible under the terms of the De-
mand Feature or Guarantee).

(11) Event of Insolvency means, with
respect to a person:

(i) An admission of insolvency, the
application by the person for the ap-
pointment of a trustee, receiver,
rehabilitator, or similar officer for all
or substantially all of its assets, a gen-
eral assignment for the benefit of
creditors, the filing by the person of a
voluntary petition in bankruptcy or
application for reorganization or an ar-
rangement with creditors; or

(ii) The institution of similar pro-
ceedings by another person which pro-
ceedings are not contested by the per-
son; or

(iii) The institution of similar pro-
ceedings by a government agency re-
sponsible for regulating the activities
of the person, whether or not contested
by the person.

(12) First Tier Security means any Eli-
gible Security that:

(i) Is a Rated Security that has re-
ceived a short-term rating from the
Requisite NRSROs in the highest
short-term rating category for debt ob-
ligations (within which there may be
sub-categories or gradations indicating
relative standing); or

(ii) Is an Unrated Security that is of
comparable quality to a security meet-
ing the requirements for a Rated Secu-
rity in paragraph (a)(12)(i) of this sec-
tion, as determined by the fund’s board
of directors; or
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(iii) Is a security issued by a reg-
istered investment company that is a
money market fund; or

(iv) Is a Government Security.

(13) Floating Rate Security means a se-
curity the terms of which provide for
the adjustment of its interest rate
whenever a specified interest rate
changes and that, at any time until the
final maturity of the instrument or the
period remaining until the principal
amount can be recovered through de-
mand, can reasonably be expected to
have a market value that approximates
its amortized cost.

(14) Government Security means any
“Government security” as defined in
section 2(a)(16) of the Act (156 U.S.C.
80a—-2(a)(16)).

(15) Guarantee means an uncondi-
tional obligation of a person other than
the issuer of the security to undertake
to pay, upon presentment by the holder
of the Guarantee (if required), the prin-
cipal amount of the underlying secu-
rity plus accrued interest when due or
upon default, or, in the case of an Un-
conditional Demand Feature, an obli-
gation that entitles the holder to re-
ceive upon exercise the approximate
amortized cost of the underlying secu-
rity or securities, plus accrued inter-
est, if any. A Guarantee includes a let-
ter of credit, financial guaranty (bond)
insurance, and an Unconditional De-
mand Feature (other than an Uncondi-
tional Demand Feature provided by the
issuer of the security).

(16) Guarantee Issued By A Non-Con-
trolled Person means a Guarantee issued
by:

(i) A person that, directly or indi-
rectly, does not control, and is not con-
trolled by or under common control
with the issuer of the security subject
to the Guarantee (control means ‘‘con-
trol” as defined in section 2(a)(9) of the
Act (15 U.S.C. 80a—2(a)(9)); or

(ii) A sponsor of a Special Purpose
Entity with respect to an Asset Backed
Security.

(17) NRSRO means any nationally
recognized statistical rating organiza-
tion, as that term is used in paragraphs
(©)@2)(vi)(E), (F) and (H) of §240.15¢3-1 of
this Chapter, that is not an ‘‘affiliated
person,” as defined in section 2(a)(3)(C)
of the Act (156 U.S.C. 80a-2(a)(3)(C)), of
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the issuer of, or any insurer or provider
of credit support for, the security.

(18) Penny-Rounding Method of pric-
ing means the method of computing an
investment company’s price per share
for purposes of distribution, redemp-
tion and repurchase whereby the cur-
rent net asset value per share is round-
ed to the nearest one percent.

(19) Rated Security means a security
that meets the requirements of para-
graphs (a)(19)(i) or (ii) of this section,
in each case subject to paragraph
(a)(19)(iii) of this section:

(i) The security has received a short-
term rating from an NRSRO, or has
been issued by an issuer that has re-
ceived a short-term rating from an
NRSRO with respect to a class of debt
obligations (or any debt obligation
within that class) that is comparable
in priority and security with the secu-
rity; or

(i1) The security is subject to a Guar-
antee that has received a short-term
rating from an NRSRO, or a Guarantee
issued by a guarantor that has received
a short-term rating from an NRSRO
with respect to a class of debt obliga-
tions (or any debt obligation within
that class) that is comparable in pri-
ority and security with the Guarantee;
but

(iii) A security is not a Rated Secu-
rity if it is subject to an external cred-
it support agreement (including an ar-
rangement by which the security has
become a Refunded Security) that was
not in effect when the security was as-
signed its rating, unless the security
has received a short-term rating re-
flecting the existence of the credit sup-
port agreement as provided in para-
graph (a)(19)(i) of this section, or the
credit support agreement with respect
to the security has received a short-
term rating as provided in paragraph
(a)(19)(ii) of this section.

(20) Refunded Security means a debt
security the principal and interest pay-
ments of which are to be paid by Gov-
ernment Securities (‘‘deposited securi-
ties”’) that have been irrevocably
placed in an escrow account pursuant
to agreement between the issuer of the
debt security and an escrow agent that
is not an ‘‘affiliated person,’’ as defined
in section 2(a)(3)(C) of the Act (15
U.S.C. 80a-2(a)(3)(C)), of the issuer of
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the debt security, and, in accordance
with such escrow agreement, are
pledged only to the payment of the
debt security and, to the extent that
excess proceeds are available after all
payments of principal, interest, and ap-
plicable premiums on the Refunded Se-
curities, the expenses of the escrow
agent and, thereafter, to the issuer or
another party; provided that:

(i) The deposited securities shall not
be redeemable prior to their final ma-
turity;

(ii) The escrow agreement shall pro-
hibit the substitution of the deposited
securities unless the substituted secu-
rities are Government Securities; and

(iii) At the time the deposited securi-
ties are placed in the escrow account,
or at the time a substitution of the de-
posited securities is made, an inde-
pendent certified public accountant
shall have certified to the escrow agent
that the deposited securities will sat-
isfy all scheduled payments of prin-
cipal, interest and applicable premiums
on the Refunded Securities; Provided,
however, an independent public ac-
countant need not have provided the
certification described in this para-
graph (a)(20)(iii) if the security, as a
Refunded Security, has received a rat-
ing from an NRSRO in the highest cat-
egory for debt obligations (within
which there may be sub-categories or
gradations including relative stand-
ing).

(21) Requisite NRSROs means:

(i) Any two NRSROs that have issued
a rating with respect to a security or
class of debt obligations of an issuer; or

(ii) If only one NRSRO has issued a
rating with respect to such security or
class of debt obligations of an issuer at
the time the fund acquires the secu-
rity, that NRSRO.

(22) Second Tier Security means any
Eligible Security that is not a First
Tier Security. Second Tier Conduit Secu-
rity means any Conduit Security that
is an Eligible Security that is not a
First Tier Security.

(23) Single State Fund means a Tax
Exempt Fund that holds itself out as
seeking to maximize the amount of its
distributed income that is exempt from
the income taxes or other taxes on in-
vestments of a particular state and,
where applicable, subdivisions thereof.
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(24) Tax Exempt Fund means any
money market fund that holds itself
out as distributing income exempt
from regular federal income tax.

(25) Total Assets means, with respect
to a money market fund using the Am-
ortized Cost Method, the total amor-
tized cost of its assets and, with re-
spect to any other money market fund,
the total market-based value of its as-
sets.

(26) Unconditional Demand Feature
means a Demand Feature that by its
terms would be readily exercisable in
the event of a default in payment of
principal or interest on the underlying
security or securities.

(27) United States Dollar-Denominated
means, with reference to a security,
that all principal and interest pay-
ments on such security are payable to
security holders in United States dol-
lars under all circumstances and that
the interest rate of, the principal
amount to be repaid, and the timing of
payments related to such security do
not vary or float with the value of a
foreign currency, the rate of interest
payable on foreign currency bor-
rowings, or with any other interest
rate or index expressed in a currency
other than United States dollars.

(28) Unrated Security means a security
that is not a Rated Security.

(29) Variable Rate Security means a se-
curity the terms of which provide for
the adjustment of its interest rate on
set dates (such as the last day of a
month or calendar quarter) and that,
upon each adjustment until the final
maturity of the instrument or the pe-
riod remaining until the principal
amount can be recovered through de-
mand, can reasonably be expected to
have a market value that approximates
its amortized cost.

(b) Holding Out and Use of Names and
Titles. (1) It shall be an untrue state-
ment of material fact within the mean-
ing of section 34(b) of the Act (15 U.S.C.
80a-33(b)) for a registered investment
company, in any registration state-
ment, application, report, account,
record, or other document filed or
transmitted pursuant to the Act, in-
cluding any advertisement, pamphlet,
circular, form letter, or other sales lit-
erature addressed to or intended for
distribution to prospective investors
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that is required to be filed with the
Commission by section 24(b) of the Act
(15 U.S.C. 80a—24(b)), to hold itself out
to investors as a money market fund or
the equivalent of a money market
fund, unless such registered investment
company meets the conditions of para-
graphs (c)(2), (¢)(3) and (c)(4) of this
section.

(2) It shall constitute the use of a
materially deceptive or misleading
name or title within the meaning of
section 35(d) of the Act (156 U.S.C. 80a—
34(d)) for a registered investment com-
pany to adopt the term ‘‘money mar-
ket’ as part of its name or title or the
name or title of any redeemable securi-
ties of which it is the issuer, or to
adopt a name that suggests that it is a
money market fund or the equivalent
of a money market fund, unless such
registered investment company meets
the conditions of paragraphs (c)(2),
(¢)(3), and (c)(4) of this section.

(3) For purposes of this paragraph, a
name that suggests that a registered
investment company is a money mar-
ket fund or the equivalent thereof shall
include one that uses such terms as
“cash,” ‘‘liquid,” ‘“‘money,” ‘‘ready as-
sets’ or similar terms.

(¢c) Share Price Calculations. The cur-
rent price per share, for purposes of
distribution, redemption and repur-
chase, of any redeemable security
issued by any registered investment
company (‘‘money market fund” or
“fund’’), notwithstanding the require-
ments of section 2(a)(41) of the Act (15
U.S.C. 80a—2(a)(41)) and of §§270.2a—4 and
270.22c-1 thereunder, may be computed
by use of the Amortized Cost Method
or the Penny-Rounding Method; Pro-
vided, however, that:

(1) Board Findings. The board of direc-
tors of the money market fund shall
determine, in good faith, that it is in
the best interests of the fund and its
shareholders to maintain a stable net
asset value per share or stable price per
share, by virtue of either the Amor-
tized Cost Method or the Penny-Round-
ing Method, and that the money mar-
ket fund will continue to use such
method only so long as the board of di-
rectors believes that it fairly reflects
the market-based net asset value per
share.
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(2) Portfolio Maturity. The money
market fund shall maintain a dollar-
weighted average portfolio maturity
appropriate to its objective of main-
taining a stable net asset value per
share or price per share; Provided, how-
ever, that the money market fund will
not:

(i) Except as provided in paragraph
(c)(2)(ii) of this section, Acquire any in-
strument with a remaining maturity of
greater than 397 calendar days; or

(ii) In the case of a money market
fund not using the Amortized Cost
Method, Acquire a Government Secu-
rity with a remaining maturity of
greater than 762 calendar days; or

(iii) Maintain a dollar-weighted aver-
age portfolio maturity that exceeds
ninety days.

(3) Portfolio Quality—(@{i) General. The
money market fund shall limit its
portfolio investments to those United
States Dollar-Denominated securities
that the fund’s board of directors de-
termines present minimal credit risks
(which determination must be based on
factors pertaining to credit quality in
addition to any rating assigned to such
securities by an NRSRO) and that are
at the time of Acquisition Eligible Se-
curities.

(ii) Second Tier Securities. Imme-
diately after the Acquisition of any
Second Tier Security:

(A) Taxable Funds. A money market
fund that is not a Tax Exempt Fund
shall not have invested more than five
percent of its Total Assets in securities
that are Second Tier Securities; and

(B) Tax Exempt Funds. A money mar-
ket fund that is a Tax Exempt Fund
shall not have invested more than five
percent of its Total Assets in Conduit
Securities that are Second Tier Con-
duit Securities.

(iii) Securities Subject to Guarantees. A
security that is subject to a Guarantee
may be determined to be an Eligible
Security or a First Tier Security based
solely on whether the Guarantee is an
Eligible Security or First Tier Secu-
rity, as the case may be.

(iv) Securities Subject to Conditional
Demand Features. A security that is
subject to a Conditional Demand Fea-
ture (‘‘Underlying Security’) may be
determined to be an Eligible Security
or a First Tier Security only if:
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(A) The Conditional Demand Feature
is an Eligible Security or First Tier Se-
curity, as the case may be;

(B) At the time of the Acquisition of
the Underlying Security, the money
market fund’s board of directors has
determined that there is minimal risk
that the circumstances that would re-
sult in the Conditional Demand Fea-
ture not being exercisable will occur;
and

(I) The conditions limiting exercise
either can be monitored readily by the
fund, or relate to the taxability, under
federal, state or local law, of the inter-
est payments on the security; or

(2) The terms of the Conditional De-
mand Feature require that the fund
will receive notice of the occurrence of
the condition and the opportunity to
exercise the Demand Feature in ac-
cordance with its terms; and

(C) The Underlying Security or any
Guarantee of such security (or the debt
securities of the issuer of the Under-
lying Security or Guarantee that are
comparable in priority and security
with the Underlying Security or Guar-
antee) has received either a short-term
rating or a long-term rating, as the
case may be, from the Requisite
NRSROs within the NRSROs’ two high-
est short-term or long-term rating cat-
egories (within which there may be
sub-categories or gradations indicating
relative standing) or, if unrated, is de-
termined to be of comparable quality
by the money market fund’s board of
directors to a security that has re-
ceived a rating from the Requisite
NRSROs within the NRSROs’ two high-
est short-term or long-term rating cat-
egories, as the case may be.

(4) Portfolio Diversification—(i) Issuer
Diversification. The money market fund
shall be diversified with respect to
issuers of securities Acquired by the
fund as provided in paragraphs (c¢)(4)(i)
and (c)(4)(ii) of this section, other than
with respect to Government Securities
and securities subject to a Guarantee
Issued By A Non-Controlled Person.

(A) Taxable and National Funds. Im-
mediately after the Acquisition of any
security, a money market fund other
than a Single State Fund shall not
have invested more than five percent of
its Total Assets in securities issued by
the issuer of the security; Provided,
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however, that such a fund may invest
up to twenty-five percent of its Total
Assets in the First Tier Securities of a
single issuer for a period of up to three
Business Days after the Acquisition
thereof; Provided, further, that the fund
may not invest in the securities of
more than one issuer in accordance
with the foregoing proviso in this para-
graph at any time.

(B) Single State Funds. With respect
to seventy-five percent of its Total As-
sets, immediately after the Acquisition
of any security, a Single State Fund
shall not have invested more than five
percent of its Total Assets in securities
issued by the issuer of the security;
Provided, however, that a Single State
Fund shall not invest more than five
percent of its Total Assets in securities
issued by the issuer of the security un-
less the securities are First Tier Secu-
rities.

(C) Second Tier Securities—(1) Taxable
Funds. Immediately after the Acquisi-
tion of any Second Tier Security, a
money market fund that is not a Tax
Exempt Fund shall not have invested
more than the greater of one percent of
its Total Assets or one million dollars
in securities issued by that issuer that
are Second Tier Securities.

(2) Tar Exempt Funds. Immediately
after the Acquisition of any Second
Tier Conduit Security, a money mar-
ket fund that is a Tax Exempt Fund
shall not have invested more than the
greater of one percent of its Total As-
sets or one million dollars in securities
issued by that issuer that are Second
Tier Conduit Securities.

(i1) Issuer Diversification Calculations.
For purposes of making calculations
under paragraph (c)(4)(i) of this sec-
tion:

(A) Repurchase Agreements. The Ac-
quisition of a repurchase agreement
may be deemed to be an Acquisition of
the underlying securities, provided the
obligation of the seller to repurchase
the securities from the money market
fund is Collateralized Fully.

(B) Refunded Securities. The Acquisi-
tion of a Refunded Security shall be
deemed to be an Acquisition of the
escrowed Government Securities.

(C) Conduit Securities. A Conduit Se-
curity shall be deemed to be issued by
the person (other than the Municipal

642



Securities and Exchange Commission

Issuer) ultimately responsible for pay-
ments of interest and principal on the
security.

(D) Asset Backed Securities—(1) Gen-
eral. An Asset Backed Security Ac-
quired by a fund (‘‘Primary ABS”)
shall be deemed to be issued by the
Special Purpose Entity that issued the
Asset Backed Security, Provided, how-
ever:

(1) Holdings of Primary ABS. Any per-
son whose obligations constitute ten
percent or more of the principal
amount of the Qualifying Assets of the
Primary ABS (‘“Ten Percent Obligor’’)
shall be deemed to be an issuer of the
portion of the Primary ABS such obli-
gations represent; and

(i1) Holdings of Secondary ABS. If a
Ten Percent Obligor of a Primary ABS
is itself a Special Purpose Entity
issuing Asset Backed Securities (‘‘Sec-
ondary ABS’’), any Ten Percent Obli-
gor of such Secondary ABS also shall
be deemed to be an issuer of the por-
tion of the Primary ABS that such Ten
Percent Obligor represents.

(2) Restricted Special Purpose Entities.
A Ten Percent Obligor with respect to
a Primary or Secondary ABS shall not
be deemed to have issued any portion
of the assets of a Primary ABS as pro-
vided in paragraph (c)(4)(ii)(D)(I) of
this section if that Ten Percent Obligor
is itself a Special Purpose Entity
issuing Asset Backed Securities (‘‘Re-
stricted Special Purpose Entity’’), and
the securities that it issues (other than
securities issued to a company that
controls, or is controlled by or under
common control with, the Restricted
Special Purpose Entity and which is
not itself a Special Purpose Entity
issuing Asset Backed Securities) are
held by only one other Special Purpose
Entity.

(3) Demand Features and Guarantees.
In the case of a Ten Percent Obligor
deemed to be an issuer, the fund shall
satisfy the diversification require-
ments of paragraph (c)(4)(iii) of this
section with respect to any Demand
Feature or Guarantee to which the Ten
Percent Obligor’s obligations are sub-
ject.

(E) Shares of Other Money Market
Funds. A money market fund that Ac-
quires shares issued by another money
market fund in an amount that would
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otherwise be prohibited by paragraph
(c)(4)(i) of this section shall nonethe-
less be deemed in compliance with this
section if the board of directors of the
Acquiring money market fund reason-
ably believes that the fund in which it
has invested is in compliance with this
section.

(iii) Diversification Rules for Demand
Features and Guarantees. The money
market fund shall be diversified with
respect to Demand Features and Guar-
antees Acquired by the fund as pro-
vided in paragraphs (c)(4)(iii) and
(c)(4)(iv) of this section, other than with
respect to a Demand Feature issued by
the same institution that issued the
underlying security, or with respect to
a Guarantee or Demand Feature that is
itself a Government Security.

(A) General. Immediately after the
Acquisition of any Demand Feature or
Guarantee or security subject to a De-
mand Feature or Guarantee, a money
market fund, with respect to seventy-
five percent of its Total Assets, shall
not have invested more than ten per-
cent of its Total Assets in securities
issued by or subject to Demand Fea-
tures or Guarantees from the institu-
tion that issued the Demand Feature
or Guarantee, subject to paragraphs
(c)(4)(iii) (B) and (C) of this section.

(B) Second Tier Demand Features or
Guarantees. Immediately after the Ac-
quisition of any Demand Feature or
Guarantee (or a security after giving
effect to the Demand Feature or Guar-
antee) that is a Second Tier Security, a
money market fund shall not have in-
vested more than five percent of its
Total Assets in securities issued by or
subject to Demand Features or Guaran-
tees from the institution that issued
the Demand Feature or Guarantee.

(C) Demand Features or Guarantees
Issued by Non-Controlled Persons. Imme-
diately after the Acquisition of any se-
curity subject to a Demand Feature or
Guarantee, a money market fund shall
not have invested more than ten per-
cent of its Total Assets in securities
issued by, or subject to Demand Fea-
tures or Guarantees from the institu-
tion that issued the Demand Feature
or Guarantee, unless, with respect to
any security subject to Demand Fea-
tures or Guarantees from that institu-
tion (other than securities issued by
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such institution), the Demand Feature
or Guarantee is a Demand Feature or
Guarantee Issued By A Non-Controlled
Person.

(iv) Demand Feature and Guarantee
Diversification Calculations—(A) Frac-
tional Demand Features or Guarantees.
In the case of a security subject to a
Demand Feature or Guarantee from an
institution by which the institution
guarantees a specified portion of the
value of the security, the institution
shall be deemed to guarantee the speci-
fied portion thereof.

(B) Layered Demand Features or Guar-
antees. In the case of a security subject
to Demand Features or Guarantees
from multiple institutions that have
not limited the extent of their obliga-
tions as described in paragraph
(¢)@)(iv)(A) of this section, each insti-
tution shall be deemed to have pro-
vided the Demand Feature or Guar-
antee with respect to the entire prin-
cipal amount of the security.

(v) Diversification Safe Harbor. A
money market fund that satisfies the
applicable diversification requirements
of paragraphs (c)(4) and (c)(b) of this
section shall be deemed to have satis-
fied the diversification requirements of
section 5(b)(1) of the Act (156 U.S.C. 80a—
5(b)(1)) and the rules adopted there-
under.

(5) Demand Features and Guarantees
Not Relied Upon. If the fund’s board of
directors has determined that the fund
is not relying on a Demand Feature or
Guarantee to determine the quality
(pursuant to paragraph (c)(3) of this
section), or maturity (pursuant to
paragraph (d) of this section), or liquid-
ity of a portfolio security, and main-
tains a record of this determination
(pursuant to paragraphs (c)(9)(ii) and
(c)(10)(vi) of this section), then the
fund may disregard such Demand Fea-
ture or Guarantee for all purposes of
this section.

(6) Downgrades, Defaults and Other
Events—(i) Downgrades—(A) General.
Upon the occurrence of either of the
events specified in paragraphs
(©)6)({)A) (I) and (2) of this section
with respect to a portfolio security, the
board of directors of the money market
fund shall reassess promptly whether
such security continues to present
minimal credit risks and shall cause
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the fund to take such action as the
board of directors determines is in the
best interests of the money market
fund and its shareholders:

(I) A portfolio security of a money
market fund ceases to be a First Tier
Security (either because it no longer
has the highest rating from the Req-
uisite NRSROs or, in the case of an
Unrated Security, the board of direc-
tors of the money market fund deter-
mines that it is no longer of com-
parable quality to a First Tier Secu-
rity); and

(2) The money market fund’s invest-
ment adviser (or any person to whom
the fund’s board of directors has dele-
gated portfolio management respon-
sibilities) becomes aware that any
Unrated Security or Second Tier Secu-
rity held by the money market fund
has, since the security was Acquired by
the fund, been given a rating by any
NRSRO below the NRSRO’s second
highest short-term rating category.

(B) Securities to Be Disposed Of. The
reassessments required by paragraph
(c)(6)(i1)(A) of this section shall not be
required if, in accordance with the pro-
cedures adopted by the board of direc-
tors, the security is disposed of (or ma-
tures) within five Business Days of the
specified event and, in the case of
events specified in paragraph
(€)(6)(1)(A)(2) of this section, the board
is subsequently notified of the adviser’s
actions.

(C) Special Rule for Certain Securities
Subject to Demand Features. In the event
that after giving effect to a rating
downgrade, more than five percent of
the fund’s Total Assets are invested in
securities issued by or subject to De-
mand Features from a single institu-
tion that are Second Tier Securities,
the fund shall reduce its investment in
securities issued by or subject to De-
mand Features from that institution to
no more than five percent of its Total
Assets by exercising the Demand Fea-
tures at the next succeeding exercise
date(s), absent a finding by the board
of directors that disposal of the port-
folio security would not be in the best
interests of the money market fund.

(i1) Defaults and Other Events. Upon
the occurrence of any of the events
specified in paragraphs (c)(6)(ii)(A)
through (D) of this section with respect
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to a portfolio security, the money mar-
ket fund shall dispose of such security
as soon as practicable consistent with
achieving an orderly disposition of the
security, by sale, exercise of any De-
mand Feature or otherwise, absent a
finding by the board of directors that
disposal of the portfolio security would
not be in the best interests of the
money market fund (which determina-
tion may take into account, among
other factors, market conditions that
could affect the orderly disposition of
the portfolio security):

(A) The default with respect to a
portfolio security (other than an im-
material default unrelated to the fi-
nancial condition of the issuer);

(B) A portfolio security ceases to be
an Eligible Security;

(C) A portfolio security has been de-
termined to no longer present minimal
credit risks; or

(D) An Event of Insolvency occurs
with respect to the issuer of a portfolio
security or the provider of any Demand
Feature or Guarantee.

(iii) Notice to the Commission. In the
event of a default with respect to one
or more portfolio securities (other than
an immaterial default unrelated to the
financial condition of the issuer) or an
Event of Insolvency with respect to the
issuer of the security or any Demand
Feature or Guarantee to which it is
subject, where immediately before de-
fault the securities (or the securities
subject to the Demand Feature or
Guarantee) accounted for Y% of 1 per-
cent or more of a money market fund’s
Total Assets, the money market fund
shall promptly notify the Commission
of such fact and the actions the money
market fund intends to take in re-
sponse to such situation. Notification
under this paragraph shall be made
telephonically, or by means of a fac-
simile transmission or electronic mail,
followed by letter sent by first class
mail, directed to the attention of the
Director of the Division of Investment
Management.

(iv) Defaults for Purposes of Para-
graphs (c)(6) (ii) and (iit). For purposes
of paragraphs (c)(6) (ii) and (iii) of this
section, an instrument subject to a De-
mand Feature or Guarantee shall not
be deemed to be in default (and an
Event of Insolvency with respect to the

§270.20-7

security shall not be deemed to have
occurred) if:

(A) In the case of an instrument sub-
ject to a Demand Feature, the Demand
Feature has been exercised and the
fund has recovered either the principal
amount or the amortized cost of the in-
strument, plus accrued interest; or

(B) The provider of the Guarantee is
continuing, without protest, to make
payments as due on the instrument.

() Required Procedures: Amortized Cost
Method. In the case of a money market
fund using the Amortized Cost Method:

(i) General. In supervising the money
market fund’s operations and dele-
gating special responsibilities involv-
ing portfolio management to the
money market fund’s investment ad-
viser, the money market fund’s board
of directors, as a particular responsi-
bility within the overall duty of care
owed to its shareholders, shall estab-
lish written procedures reasonably de-
signed, taking into account current
market conditions and the money mar-
ket fund’s investment objectives, to
stabilize the money market fund’s net
asset value per share, as computed for
the purpose of distribution, redemption
and repurchase, at a single value.

(i1) Specific Procedures. Included with-
in the procedures adopted by the board
of directors shall be the following:

(A) Shadow Pricing. Written proce-
dures shall provide:

(I) That the extent of deviation, if
any, of the current net asset value per
share calculated using available mar-
ket quotations (or an appropriate sub-
stitute that reflects current market
conditions) from the money market
fund’s amortized cost price per share,
shall be calculated at such intervals as
the board of directors determines ap-
propriate and reasonable in light of
current market conditions;

(2) For the periodic review by the
board of directors of the amount of the
deviation as well as the methods used
to calculate the deviation; and

(3) For the maintenance of records of
the determination of deviation and the
board’s review thereof.

(B) Prompt Consideration of Deviation.
In the event such deviation from the
money market fund’s amortized cost
price per share exceeds Y2 of 1 percent,
the board of directors shall promptly
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consider what action, if any, should be
initiated by the board of directors.

(C) Material Dilution or Unfair Results.
Where the board of directors believes
the extent of any deviation from the
money market fund’s amortized cost
price per share may result in material
dilution or other unfair results to in-
vestors or existing shareholders, it
shall cause the fund to take such ac-
tion as it deems appropriate to elimi-
nate or reduce to the extent reasonably
practicable such dilution or unfair re-
sults.

(8) Required Procedures: Penny-Round-
ing Method. In the case of a money
market fund using the Penny-Rounding
Method, in supervising the money mar-
ket fund’s operations and delegating
special responsibilities involving port-
folio management to the money mar-
ket fund’s investment adviser, the
money market fund’s board of directors
undertakes, as a particular responsi-
bility within the overall duty of care
owed to its shareholders, to assure to
the extent reasonably practicable, tak-
ing into account current market condi-
tions affecting the money market
fund’s investment objectives, that the
money market fund’s price per share as
computed for the purpose of distribu-
tion, redemption and repurchase,
rounded to the nearest one percent,
will not deviate from the single price
established by the board of directors.

(9) Specific Procedures: Amortized Cost
and Penny-Rounding Methods. Included
within the procedures adopted by the
board of directors for money market
funds using either the Amortized Cost
or Penny-Rounding Methods shall be
the following:

(1) Securities for Which Maturity is De-
termined by Reference to Demand Fea-
tures. In the case of a security for
which maturity is determined by ref-
erence to a Demand Feature, written
procedures shall require ongoing re-
view of the security’s continued mini-
mal credit risks, and that review must
be based on, among other things, finan-
cial data for the most recent fiscal
year of the issuer of the Demand Fea-
ture and, in the case of a security sub-
ject to a Conditional Demand Feature,
the issuer of the security whose finan-
cial condition must be monitored under
paragraph (c)(3)(iv) of this section,
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whether such data is publicly available
or provided under the terms of the se-
curity’s governing documentation.

(i1) Securities Subject to Demand Fea-
tures or Guarantees. In the case of a se-
curity subject to one or more Demand
Features or Guarantees that the fund’s
board of directors has determined that
the fund is not relying on to determine
the quality (pursuant to paragraph
(c)(3) of this section), maturity (pursu-
ant to paragraph (d) of this section) or
liquidity of the security subject to the
Demand Feature or Guarantee, written
procedures shall require periodic eval-
uation of such determination.

(iii) Adjustable Rate Securities Without
Demand Features. In the case of a Vari-
able Rate or Floating Rate Security
that is not subject to a Demand Fea-
ture and for which maturity is deter-
mined pursuant to paragraphs (d)(1),
(d)(2) or (d)(4) of this section, written
procedures shall require periodic re-
view of whether the interest rate for-
mula, upon readjustment of its interest
rate, can reasonably be expected to
cause the security to have a market
value that approximates its amortized
cost value.

(iv) Asset Backed Securities. In the
case of an Asset Backed Security, writ-
ten procedures shall require the fund to
periodically determine the number of
Ten Percent Obligors (as that term is
used in paragraph (c)(4)(ii)(D) of this
section) deemed to be the issuers of all
or a portion of the Asset Backed Secu-
rity for purposes of paragraph
(c)(d)(i)(D) of this section; Provided,
however, written procedures need not
require periodic determinations with
respect to any Asset Backed Security
that a fund’s board of directors has de-
termined, at the time of Acquisition,
will not have, or is unlikely to have,
Ten Percent Obligors that are deemed
to be issuers of all or a portion of that
Asset Backed Security for purposes of
paragraph (c)(4)(ii)(D) of this section,
and maintains a record of this deter-
mination.

(10) Record Keeping and Reporting—(@i)
Written Procedures. For a period of not
less than six years following the re-
placement of such procedures with new
procedures (the first two years in an
easily accessible place), a written copy
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of the procedures (and any modifica-
tions thereto) described in paragraphs
(c)(6) through (c)(9) and (e) of this sec-
tion shall be maintained and preserved.

(ii) Board Considerations and Actions.
For a period of not less than six years
(the first two years in an easily acces-
sible place) a written record shall be
maintained and preserved of the board
of directors’ considerations and actions
taken in connection with the discharge
of its responsibilities, as set forth in
this section, to be included in the min-
utes of the board of directors’ meet-
ings.

(iii) Credit Risk Analysis. For a period
of not less than three years from the
date that the credit risks of a portfolio
security were most recently reviewed,
a written record of the determination
that a portfolio security presents mini-
mal credit risks and the NRSRO rat-
ings (if any) used to determine the sta-
tus of the security as an Eligible Secu-
rity, First Tier Security or Second Tier
Security shall be maintained and pre-
served in an easily accessible place.

(iv) Determinations With Respect to Ad-
justable Rate Securities. For a period of
not less than three years from the date
when the determination was most re-
cently made, a written record shall be
preserved and maintained, in an easily
accessible place, of the determination
required by paragraph (c)(9)(iii) of this
section (that a Variable Rate or Float-
ing Rate Security that is not subject to
a Demand Feature and for which matu-
rity is determined pursuant to para-
graphs (d)(1), (d)(2) or (d)(4) of this sec-
tion can reasonably be expected, upon
readjustment of its interest rate at all
times during the life of the instrument,
to have a market value that approxi-
mates its amortized cost).

(v) Determinations with Respect to
Asset Backed Securities. For a period of
not less than three years from the date
when the determination was most re-
cently made, a written record shall be
preserved and maintained, in an easily
accessible place, of the determinations
required by paragraph (c¢)(9)(iv) of this
section (the number of Ten Percent Ob-
ligors (as that term is used in para-
graph (c)(4)(ii)(D) of this section)
deemed to be the issuers of all or a por-
tion of the Asset Backed Security for
purposes of paragraph (c)(4)(ii)(D) of

§270.20-7

this section). The written record shall
include:

(A) The identities of the Ten Percent
Obligors (as that term is used in para-
graph (¢)(4)(ii)(D) of this section), the
percentage of the Qualifying Assets
constituted by the securities of each
Ten Percent Obligor and the percent-
age of the fund’s Total Assets that are
invested in securities of each Ten Per-
cent Obligor; and

(B) Any determination that an Asset
Backed Security will not have, or is
unlikely to have, Ten Percent Obligors
deemed to be issuers of all or a portion
of that Asset Backed Security for pur-
poses of paragraph (c)(4)(ii)(D) of this
section.

(vi) Evaluations with Respect to Securi-
ties Subject to Demand Features or Guar-
antees. For a period of not less than
three years from the date when the
evaluation was most recently made, a
written record shall be preserved and
maintained, in an easily accessible
place, of the evaluation required by
paragraph (c)(9)(ii) (regarding securi-
ties subject to one or more Demand
Features or Guarantees) of this sec-
tion.

(vii) Inspection of Records. The docu-
ments preserved pursuant to this para-
graph (¢)(10) shall be subject to inspec-
tion by the Commission in accordance
with section 31(b) of the Act (15 U.S.C.
80a-30(b)) as if such documents were
records required to be maintained pur-
suant to rules adopted under section
31(a) of the Act (15 U.S.C. 80a-30(a)). If
any action was taken under paragraphs
(c)(6)(ii) (with respect to defaulted se-
curities and events of insolvency) or
(e)(T)(ii) (with respect to a deviation
from the fund’s share price of more
than 1/2 of 1 percent) of this section,
the money market fund will file an ex-
hibit to the Form N-SAR (17 CFR
274.101) filed for the period in which the
action was taken describing with speci-
ficity the nature and circumstances of
such action. The money market fund
will report in an exhibit to such Form
any securities it holds on the final day
of the reporting period that are not El-
igible Securities.

(d) Maturity of Portfolio Securities. For
purposes of this section, the maturity
of a portfolio security shall be deemed
to be the period remaining (calculated
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from the trade date or such other date
on which the fund’s interest in the se-
curity is subject to market action)
until the date on which, in accordance
with the terms of the security, the
principal amount must unconditionally
be paid, or in the case of a security
called for redemption, the date on
which the redemption payment must
be made, except as provided in para-
graphs (d)(1) through (d)(8) of this sec-
tion:

(1) Adjustable Rate Government Securi-
ties. A Government Security that is a
Variable Rate Security where the vari-
able rate of interest is readjusted no
less frequently than every 762 calendar
days shall be deemed to have a matu-
rity equal to the period remaining
until the next readjustment of the in-
terest rate. A Government Security
that is a Floating Rate Security shall
be deemed to have a remaining matu-
rity of one day.

(2) Short-Term Variable Rate Securities.
A Variable Rate Security, the principal
amount of which, in accordance with
the terms of the security, must uncon-
ditionally be paid in 397 calendar days
or less shall be deemed to have a matu-
rity equal to the earlier of the period
remaining until the next readjustment
of the interest rate or the period re-
maining until the principal amount
can be recovered through demand.

(38) Long-Term Variable Rate Securities.
A Variable Rate Security, the principal
amount of which is scheduled to be
paid in more than 397 calendar days,
that is subject to a Demand Feature,
shall be deemed to have a maturity
equal to the longer of the period re-
maining until the next readjustment of
the interest rate or the period remain-
ing until the principal amount can be
recovered through demand.

(4) Short-Term Floating Rate Securities.
A Floating Rate Security, the principal
amount of which, in accordance with
the terms of the security, must uncon-
ditionally be paid in 397 calendar days
or less shall be deemed to have a matu-
rity of one day.

(6) Long-Term Floating Rate Securities.
A Floating Rate Security, the principal
amount of which is scheduled to be
paid in more than 397 calendar days,
that is subject to a Demand Feature,
shall be deemed to have a maturity
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equal to the period remaining until the
principal amount can be recovered
through demand.

(6) Repurchase Agreements. A repur-
chase agreement shall be deemed to
have a maturity equal to the period re-
maining until the date on which the re-
purchase of the underlying securities is
scheduled to occur, or, where the
agreement is subject to demand, the
notice period applicable to a demand
for the repurchase of the securities.

(T) Portfolio Lending Agreements. A
portfolio lending agreement shall be
treated as having a maturity equal to
the period remaining until the date on
which the loaned securities are sched-
uled to be returned, or where the agree-
ment is subject to demand, the notice
period applicable to a demand for the
return of the loaned securities.

(8) Money Market Fund Securities. An
investment in a money market fund
shall be treated as having a maturity
equal to the period of time within
which the Acquired money market
fund is required to make payment upon
redemption, unless the Acquired money
market fund has agreed in writing to
provide redemption proceeds to the in-
vesting money market fund within a
shorter time period, in which case the
maturity of such investment shall be
deemed to be the shorter period.

(e) Delegation. The money market
fund’s board of directors may delegate
to the fund’s investment adviser or of-
ficers the responsibility to make any
determination required to be made by
the board of directors under this sec-
tion (other than the determinations re-
quired by paragraphs (c)(1) (board find-
ings); (¢)(6)(i)(C) (rule for certain secu-
rities subject to second tier Demand
Features); (¢)(6)(ii) (defaults and other
events); (¢)(7)(i) (general required pro-
cedures: Amortized Cost Method);
(c)(M({i)(A) (shadow pricing), (B)
(prompt consideration of deviation),
and (C) (material dilution or unfair re-
sults); and (c)(8) (required procedures:
Penny Rounding Method) of this sec-
tion) provided:

(1) Written Guidelines. The Board shall
establish and periodically review writ-
ten guidelines (including guidelines for
determining whether securities present
minimal credit risks as required in
paragraph (c)(3) of this section) and
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procedures under which the delegate
makes such determinations:

(2) Owersight. The Board shall take
any measures reasonably necessary
(through periodic reviews of fund in-
vestments and the delegate’s proce-
dures in connection with investment
decisions and prompt review of the ad-
viser’s actions in the event of the de-
fault of a security or Event of Insol-
vency with respect to the issuer of the
security or any Guarantee to which it
is subject that requires notification of
the Commission under paragraph
(c)(6)(iii) of this section) to assure that
the guidelines and procedures are being
followed.

[62 FR 64978, Dec. 9, 1997]

§270.2a19-1 Certain investment com-
pany directors not considered inter-
ested persons.

(a) A director of a registered invest-
ment company will not be considered
an interested person, as defined by sec-
tion 2(a)(19) of the Act, of such com-
pany or of any investment adviser of or
principal underwriter for such com-
pany solely because that director is a
broker or dealer registered under the
Securities Exchange Act of 1934 or an
affiliated person of a registered broker
or dealer, Provided, That:

(1) The broker or dealer does not exe-
cute any portfolio transactions for the
company’s complex, engage in any
principal transactions with the com-
plex or distribute shares for the com-
plex for at least six months prior to the
time that the director is to be consid-
ered not to be an interested person and
for the period during which the direc-
tor continues to be considered not to
be an interested person;

(2) The company’s board of directors
determines that the company and its
shareholders will not be adversely af-
fected if the broker or dealer does not
execute any portfolio transactions for
the company, engage in any principal
transactions with the company or dis-
tribute any shares of the company; and

(3) No more than a minority of the
directors f the company who are not in-
terested persons of the company are
registered brokers or dealers or affili-
ated persons of registered brokers or
dealers.

§270.2a19-2

(b) For purposes of this rule, complex
shall mean the registered investment
company, its investment adviser (in-
cluding all accounts over which the ad-
viser has brokerage placement discre-
tion), its principal underwriter and all
other investment companies having the
same investment adviser or principal
underwriter.

[49 FR 40572, Oct. 17, 1984]

EFFECTIVE DATE NOTE: At 66 FR 3758, Jan.
16, 2001, §270.2a19-1 was removed effective
May 12, 2001.

§270.2a19-2 Investment company gen-
eral partners not deemed interested
persons.

PRELIMINARY NOTE TO §270.2419-2

This §270.2a19-2 conditionally excepts from
the definition of interested person in section
2(a)(19) (15 U.S.C. 80a—2(a)(19)) general part-
ners of investment companies organized in
limited partnership form. Compliance with
the conditions of this §270.2a19-2 does not re-
lieve an investment company of any other
requirement of this Act, or except a general
partner that is an interested person by vir-
tue of any other provision.

(a) Director General Partners Not
Deemed Interested Persons. A general
partner serving as a director of a lim-
ited partnership investment company
shall not be deemed to be an interested
person of such company, or of any in-
vestment adviser of, or principal under-
writer for, such company, solely by
reason of being a partner of the limited
partnership investment company, or a
copartner in the limited partnership
investment company with any invest-
ment adviser of, or principal under-
writer for, the company, provided that
the Limited Partnership Agreement
contains in substance the following:

(1) Only general partners who are
natural persons shall serve as, and per-
form the functions of, directors of the
limited partnership investment com-
pany, except that any general partner
may act as provided in paragraph
(a)(2)(iii) of this section.

(2) A general partner shall not have
the authority to act individually on be-
half of, or to bind, the Limited Part-
nership Investment Company, except:

(i) In such person’s capacity as in-
vestment adviser, principal under-
writer, or administrator;
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(ii) Within the scope of such person’s
authority as delegated by the board of
directors; or

(iii) In the event that no director of
the company remains, to the extent
necessary to continue the Limited
Partnership Investment Company, for
such limited periods as are permitted
under the Act to fill director vacancies.

(3) Limited partners shall have all of
the rights afforded shareholders under
the Act. If a limited partnership inter-
est is transferred in a manner that is
effective under the Partnership Agree-
ment, the transferee shall have all of
the rights afforded shareholders under
the Act.

(4) A general partner shall not with-
draw from the Limited Partnership In-
vestment Company or reduce its Fed-
eral Tax Status Contribution without
giving at least one year’s prior written
notice to the Limited Partnership In-
vestment Company, if such withdrawal
or reduction is likely to cause the com-
pany to lose its partnership tax classi-
fication. This paragraph (a)(4) shall not
apply to an investment adviser general
partner if the company terminates its
advisory agreement with such general
partner.

(b) Definitions. (1) ‘“‘Federal Tax Sta-
tus Contribution” shall mean the in-
terest (including limited partnership
interest) in each material item of part-
nership income, gain, loss, deduction,
or credit, and other contributions, re-
quired to be held or made by general
partners, pursuant to section 4 of In-
ternal Revenue Service Revenue Proce-
dure 89-12, or any successor provisions
thereto.

(2) “Limited Partnership Investment
Company’’ shall mean a registered
management company or a business de-
velopment company that is organized
as a limited partnership under state
law.

(3) ‘““Partnership Agreement’ shall
mean the agreement of the partners of
the Limited Partnership Investment
Company as to the affairs of the lim-
ited partnership and the conduct of its
business.

[568 FR 45838, Aug. 31, 1993; 58 FR 64353, Dec.
6, 1993; 59 FR 15501, Apr. 1, 1994]
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§270.2a19-3 Certain investment com-
pany directors not considered inter-
ested persons because of ownership
of index fund securities.

If a director of a registered invest-
ment company (‘‘Fund’’) owns shares of
a registered investment company (in-
cluding the Fund) with an investment
objective to replicate the performance
of one or more broad-based securities
indices (‘‘Index Fund’’), ownership of
the Index Fund shares will not cause
the director to be considered an ‘‘inter-
ested person’ of the Fund or of the
Fund’s investment adviser or principal
underwriter (as defined by section
2(a)(19)(A)(iii) and (B)(iii) of the Act (15
U.S.C. 80a-2(a)(19)(A)(iii) and (B)(iii)).

[66 FR 3758, Jan. 16, 2001]

§270.2a41-1 Valuation of standby com-
mitments by registered investment
companies.

(a) A standby commitment means a
right to sell a specified underlying se-
curity or securities within a specified
period of time and at an exercise price
equal to the amortized cost of the un-
derlying security or securities plus ac-
crued interest, if any, at the time of
exercise, that may be sold, transferred
or assigned only with the underlying
security or securities. A standby com-
mitment entitles the holder to receive
same day settlement, and will be con-
sidered to be from the party to whom
the investment company will look for
payment of the exercise price. A stand-
by commitment may be assigned a fair
value of zero, Provided, That:

(1) The standby commitment is not
used to affect the company’s valuation
of the security or securities underlying
the standby commitment; and

(2) Any consideration paid by the
company for the standby commitment,
whether paid in cash or by paying a
premium for the underlying security or
securities, is accounted for by the com-
pany as unrealized depreciation until
the standby commitment is exercised
or expires.

(b) [Reserved]

[61 FR 9779, Mar. 21, 1986, as amended at 56

FR 8128, Feb. 27, 1991; 61 FR 13982, Mar. 28,
1996; 62 FR 64986, Dec. 9, 1997]
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§270.2a51-1 Definition of investments
for purposes of section 2(a)(51) (def-
inition of “qualified purchaser”);
certain calculations.

(a) Definitions. As used in this sec-
tion:

(1) The term Commodity Interests
means commodity futures contracts,
options on commodity futures con-
tracts, and options on physical com-
modities traded on or subject to the
rules of:

(i) Any contract market designated
for trading such transactions under the
Commodity Exchange Act and the
rules thereunder; or

(ii) Any board of trade or exchange
outside the United States, as con-
templated in Part 30 of the rules under
the Commodity Exchange Act [17T CFR
30.1 through 30.11].

(2) The term Family Company means a
company described in paragraph (A)(ii)
of section 2(a)(51) of the Act [15 U.S.C.
80a—2(a)(b1)].

(3) The term Investment Vehicle means
an investment company, a company
that would be an investment company
but for the exclusions provided by sec-
tions 3(c)(1) through 3(c)(9) of the Act
[156 U.S.C. 80a—-3(c)(1) through 3(c)(9)] or
the exemptions provided by §§270.3a-6
or 270.3a-7, or a commodity pool.

(4) The term Investments has the
meaning set forth in paragraph (b) of
this section.

(6) The term Physical Commodity
means any physical commodity with
respect to which a Commodity Interest
is traded on a market specified in para-
graph (a)(1) of this section.

(6) The term Prospective Qualified Pur-
chaser means a person seeking to pur-
chase a security of a Section 3(c)(7)
Company.

(7) The term Public Company means a
company that:

(i) Files reports pursuant to section
13 or 15(d) of the Securities Exchange
Act of 1934 [15 U.S.C. 78m or 780(d)]; or

(ii) Has a class of securities that are
listed on a ‘‘designated offshore securi-
ties market” as such term is defined by
Regulation S under the Securities Act
of 1933 [17 CFR 230.901 through 230.904].

(8) The term Related Person means a
person who is related to a Prospective
Qualified Purchaser as a sibling, spouse
or former spouse, or is a direct lineal

§270.2051-1

descendant or ancestor by birth or
adoption of the Prospective Qualified
Purchaser, or is a spouse of such de-
scendant or ancestor, provided that, in
the case of a Family Company, a Re-
lated Person includes any owner of the
Family Company and any person who
is a Related Person of such owner.

(9) The term Relying Person means a
Section 3(c)(7) Company or a person
acting on its behalf.

(10) The term Section 3(c)(7) Company
means a company that would be an in-
vestment company but for the exclu-
sion provided by section 3(c)(7) of the
Act [15 U.S.C. 80a-3(c)(M].

(b) Types of Investments. For purposes
of section 2(a)(51) of the Act [15 U.S.C.
80a—2(a)(51)], the term Investments
means:

(1) Securities (as defined by section
2(a)(1) of the Securities Act of 1933 [15
U.S.C. 77b(a)(1)]), other than securities
of an issuer that controls, is controlled
by, or is under common control with,
the Prospective Qualified Purchaser
that owns such securities, unless the
issuer of such securities is:

(i) An Investment Vehicle;

(ii) A Public Company; or

(iii) A company with shareholders’
equity of not less than $50 million (de-
termined in accordance with generally
accepted accounting principles) as re-
flected on the company’s most recent
financial statements, provided that such
financial statements present the infor-
mation as of a date within 16 months
preceding the date on which the Pro-
spective Qualified Purchaser acquires
the securities of a Section 3(c)(7) Com-
pany;

(2) Real estate held for investment
purposes;

(3) Commodity Interests held for in-
vestment purposes;

(4) Physical Commodities held for in-
vestment purposes;

(5) To the extent not securities, fi-
nancial contracts (as such term is de-
fined in section 3(c)(2)(B)(ii) of the Act
[156 U.S.C. 80a-3(c)(2)(B)(ii)] entered into
for investment purposes;

(6) In the case of a Prospective Quali-
fied Purchaser that is a Section 3(c)(7)
Company, a company that would be an
investment company but for the exclu-
sion provided by section 3(c)(1) of the
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Act [156 U.S.C. 80a-3(c)(1)], or a com-
modity pool, any amounts payable to
such Prospective Qualified Purchaser
pursuant to a firm agreement or simi-
lar binding commitment pursuant to
which a person has agreed to acquire
an interest in, or make capital con-
tributions to, the Prospective Qualified
Purchaser upon the demand of the Pro-
spective Qualified Purchaser; and

(7) Cash and cash equivalents (includ-
ing foreign currencies) held for invest-
ment purposes. For purposes of this
section, cash and cash equivalents in-
clude:

(i) Bank deposits, certificates of de-
posit, bankers acceptances and similar
bank instruments held for investment
purposes; and

(ii) The net cash surrender value of
an insurance policy.

(c) Investment Purposes. For purposes
of this section:

(1) Real estate shall not be consid-
ered to be held for investment purposes
by a Prospective Qualified Purchaser if
it is used by the Prospective Qualified
Purchaser or a Related Person for per-
sonal purposes or as a place of busi-
ness, or in connection with the conduct
of the trade or business of the Prospec-
tive Qualified Purchaser or a Related
Person, provided that real estate owned
by a Prospective Qualified Purchaser
who is engaged primarily in the busi-
ness of investing, trading or developing
real estate in connection with such
business may de deemed to be held for
investment purposes. Residential real
estate shall not be deemed to be used
for personal purposes if deductions
with respect to such real estate are not
disallowed by section 280A of the Inter-
nal Revenue Code [26 U.S.C. 280A].

(2) A Commodity Interest or Physical
Commodity owned, or a financial con-
tract entered into, by the Prospective
Qualified Purchaser who is engaged pri-
marily in the business of investing, re-
investing, or trading in Commodity In-
terests, Physical Commodities or fi-
nancial contracts in connection with
such business may be deemed to be
held for investment purposes.

(d) Valuation. For purposes of deter-
mining whether a Prospective Quali-
fied Purchaser is a qualified purchaser,
the aggregate amount of Investments
owned and invested on a discretionary
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basis by the Prospective Qualified Pur-
chaser shall be the Investments’ fair
market value on the most recent prac-
ticable date or their cost, provided that:

(1) In the case of Commodity Inter-
ests, the amount of Investments shall
be the value of the initial margin or
option premium deposited in connec-
tion with such Commodity Interests;
and

(2) In each case, there shall be de-
ducted from the amount of Invest-
ments owned by the Prospective Quali-
fied Purchaser the amounts specified in
paragraphs (e) and (f) of this section, as
applicable.

(e) Deductions. In determining wheth-
er any person is a qualified purchaser
there shall be deducted from the
amount of such person’s Investments
the amount of any outstanding indebt-
edness incurred to acquire or for the
purpose of acquiring the Investments
owned by such person.

(f) Deductions: Family Companies. In
determining whether a Family Com-
pany is a qualified purchaser, in addi-
tion to the amounts specified in para-
graph (e) of this section, there shall be
deducted from the value of such Fam-
ily Company’s Investments any out-
standing indebtedness incurred by an
owner of the Family Company to ac-
quire such Investments.

(g) Special rules for certain Prospective
Qualified Purchasers—(1) Qualified insti-
tutional buyers. Any Prospective Quali-
fied Purchaser who is, or who a Relying
Person reasonably believes is, a quali-
fied institutional buyer as defined in
paragraph (a) of §230.144A of this chap-
ter, acting for its own account, the ac-
count of another qualified institutional
buyer, or the account of a qualified
purchaser, shall be deemed to be a
qualified purchaser provided:

(i) That a dealer described in para-
graph (a)(1)(ii) of §230.144A of this chap-
ter shall own and invest on a discre-
tionary basis at least $25 million in se-
curities of issuers that are not affili-
ated persons of the dealer; and

(ii) That a plan referred to in para-
graph (a)(D@E)(D) or (a)(DENE) of
§230.144A of this chapter, or a trust
fund referred to in  paragraph
(a)(1)(A)(F) of §230.144A of this chapter
that holds the assets of such a plan,
will not be deemed to be acting for its
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own account if investment decisions
with respect to the plan are made by
the beneficiaries of the plan, except
with respect to investment decisions
made solely by the fiduciary, trustee or
sponsor of such plan.

(2) Joint Investments. In determining
whether a natural person is a qualified
purchaser, there may be included in
the amount of such person’s Invest-
ments any Investments held jointly
with such person’s spouse, or Invest-
ments in which such person shares
with such person’s spouse a community
property or similar shared ownership
interest. In determining whether
spouses who are making a joint invest-
ment in a Section 3(c)(7) Company are
qualified purchasers, there may be in-
cluded in the amount of each spouse’s
Investments any Investments owned by
the other spouse (whether or not such
Investments are held jointly). In each
case, there shall be deducted from the
amount of any such Investments the
amounts specified in paragraph (e) of
this section incurred by each spouse.

(3) Investments by Subsidiaries. For
purposes of determining the amount of
Investments owned by a company
under section 2(a)(51)(A)(iv) of the Act
[16 TU.S.C. 80a-2(a)(51)(A)(iv)], there
may be included Investments owned by
majority-owned subsidiaries of the
company and Investments owned by a
company (‘‘Parent Company’’) of which
the company is a majority-owned sub-
sidiary, or by a majority-owned sub-
sidiary of the company and other ma-
jority-owned subsidiaries of the Parent
Company.

(4) Certain Retirement Plans and
Trusts. In determining whether a nat-
ural person is a qualified purchaser,
there may be included in the amount of
such person’s Investments any Invest-
ments held in an individual retirement
account or similar account the Invest-
ments of which are directed by and
held for the benefit of such person.

(h) Reasonable Belief. The term
“‘qualified purchaser’” as used in sec-
tion 3(c)(7) of the Act [156 U.S.C. 80a-
3(c)(M)] means any person that meets
the definition of qualified purchaser in
section 2(a)(51)(A) of the Act [15 U.S.C.
80a-2(a)(51)(A)]) and the rules there-
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under, or that a Relying Person reason-
ably believes meets such definition.

[62 FR 17526, Apr. 9, 1997]

§270.2a51-2 Definitions of beneficial
owner for certain purposes under
sections 2(a)(51) and 3(c)(7) and de-
termining indirect ownership inter-
ests.

(a) Beneficial ownership: General. Ex-
cept as set forth in this section, for
purposes of sections 2(a)(561)(C) and
3(c)(7)(B)(i1) of the Act [156 U.S.C. 80a—
2(a)(561)(C) and -3(c)(7)(B)(ii)], the bene-
ficial owners of securities of an ex-
cepted investment company (as defined
in section 2(a)(51)(C) of the Act [15
U.S.C. 80a—2(a)(51)(C)]) shall be deter-
mined in accordance with section
3(c)(1) of the Act [156 U.S.C. 80a-3(c)(1)].

(b) Beneficial ownership: Grandfather
provision. For purposes of section
3(c)(T)(B)(ii) of the Act [15 U.S.C. 80a-

3(e)(M)(B)(ii)], securities of an issuer
beneficially owned by a company
(without giving effect to section

3(c)(1)(A) of the Act [16 U.S.C. 80a-
3(c)(H)(A)]D) (‘‘owning company’) shall
be deemed to be beneficially owned by
one person unless:

(1) The owning company is an invest-
ment company or an excepted invest-
ment company;

(2) The owning company, directly or
indirectly, controls, is controlled by, or
is under common control with, the
issuer; and

(3) On October 11, 1996, under section
3(c)(1)(A) of the Act as then in effect,
the voting securities of the issuer were
deemed to be beneficially owned by the
holders of the owning company’s out-
standing securities (other than short-
term paper), in which case, such hold-
ers shall be deemed to be beneficial
owners of the issuer’s outstanding vot-
ing securities.

(c) Beneficial ownership: Consent provi-
sion. For purposes of section 2(a)(51)(C)
of the Act [15 U.S.C. 80a-2(a)(51)(C)], se-
curities of an excepted investment
company beneficially owned by a com-
pany (without giving effect to section
3(c)(1)(A) of the Act [156 U.S.C. 80a-
3(c)(1)(A)]) (‘‘owning company’’) shall
be deemed to be beneficially owned by
one person unless:

(1) The owning company is an ex-
cepted investment company;
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(2) The owning company directly or
indirectly controls, is controlled by, or
is under common control with, the ex-
cepted investment company or the
company with respect to which the ex-
cepted investment company is, or will
be, a qualified purchaser; and

(3) On April 30, 1996, under section
3(c)(1)(A) of the Act as then in effect,
the voting securities of the excepted
investment company were deemed to
be beneficially owned by the holders of
the owning company’s outstanding se-
curities (other than short-term paper),
in which case the holders of such ex-
cepted company’s securities shall be
deemed to be beneficial owners of the
excepted investment company’s out-
standing voting securities.

(d) Indirect ownership: Consent provi-
sion. For purposes of section 2(a)(51)(C)
of the Act [15 U.S.C. 80a—2(a)(51)(C)], an
excepted investment company shall not
be deemed to indirectly own the securi-
ties of an excepted investment com-
pany seeking a consent to be treated as
a qualified purchaser (‘‘qualified pur-
chaser company’’) unless such excepted
investment company, directly or indi-
rectly, controls, is controlled by, or is
under common control with, the quali-
fied purchaser company or a company
with respect to which the qualified pur-
chaser company is or will be a qualified
purchaser.

(e) Required consent: Consent provision.
For purposes of section 2(a)(561)(C) of
the Act [156 U.S.C. 80a-2(a)(561)(C)], the
consent of the beneficial owners of an
excepted investment company (‘‘own-
ing company’’) that beneficially owns
securities of an excepted investment
company that is seeking the consents
required by section 2(a)(561)(C) (‘‘con-
sent company’’) shall not be required
unless the owning company directly or
indirectly controls, is controlled by, or
is under common control with, the con-
sent company or the company with re-
spect to which the consent company is,
or will be, a qualified purchaser.

NoTES TO §270.2a51-2: 1. On both April 30,
1996 and October 11, 1996, section 3(c)(1)(A) of
the Act as then in effect provided that: (A)
Beneficial ownership by a company shall be
deemed to be beneficial ownership by one
person, except that, if the company owns 10
per centum or more of the outstanding vot-
ing securities of the issuer, the beneficial
ownership shall be deemed to be that of the

17 CFR Ch. Il (4-1-01 Edition)

holders of such company’s outstanding secu-
rities (other than short-term paper) unless,
as of the date of the most recent acquisition
by such company of securities of that issuer,
the value of all securities owned by such
company of all issuers which are or would,
but for the exception set forth in this sub-
paragraph, be excluded from the definition of
investment company solely by this para-
graph, does not exceed 10 per centum of the
value of the company’s total assets. Such
issuer nonetheless is deemed to be an invest-
ment company for purposes of section
12(d)(1).

2. Issuers seeking the consent required by
section 2(a)(61)(C) of the Act should note
that section 2(a)(561)(C) requires an issuer to
obtain the consent of the beneficial owners
of its securities and the beneficial owners of
securities of any ‘‘excepted investment com-
pany’’ that directly or indirectly owns the
securities of the issuer. Except as set forth
in paragraphs (d) (with respect to indirect
owners) and (e) (with respect to direct own-
ers) of this section, nothing in this section is
designed to limit this consent requirement.

[62 FR 17528, Apr. 9, 1997]

§270.2a51-3 Certain companies as
qualified purchasers.

(a) For purposes of section 2(a)(51)(A)
(ii) and (iv) of the Act [15 U.S.C. 80a—
2(a)(61)(A) (ii) and (iv)], a company
shall not be deemed to be a qualified
purchaser if it was formed for the spe-
cific purpose of acquiring the securities
offered by a company excluded from
the definition of investment company
by section 3(c)(7) of the Act [156 U.S.C.
80a-3(c)(7)] unless each Dbeneficial
owner of the company’s securities is a
qualified purchaser.

(b) For purposes of section 2(a)(51) of
the Act [15 U.S.C. 80a-2(a)(51)], a com-
pany may be deemed to be a qualified
purchaser if each beneficial owner of
the company’s securities is a qualified
purchaser.

[62 FR 17528, Apr. 9, 1997]

§270.3a-1 Certain prima facie invest-
ment companies.

Notwithstanding section 3(a)(3) of the
Act, an issuer will be deemed not to be
an investment company under the Act;
Provided, That:

(a) No more than 45 percent of the
value (as defined in section 2(a)(41) of
the Act) of such issuer’s total assets
(exclusive of Government securities
and cash items) consists of, and no
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more than 45 percent of such issuer’s
net income after taxes (for the last
four fiscal quarters combined) is de-
rived from, securites other than:

(1) Government securities;

(2) Securities issued by employees’
securities companies;

(3) Securities issued by majority-
owned subsidiaries of the issuer (other
than subsidiaries relying on the exclu-
sion from the definition of investment
company in section 3(b)(3) or (c)(1) of
the Act) which are not investment
companies; and

(4) Securities issued by companies:

(i) Which are controlled primarily by
such issuer;

(ii) Through which such issuer en-
gages in a business other than that of
investing, reinvesting, owning, holding
or trading in securities; and

(iii) Which are not investment com-
panies;

(b) The issuer is not an investment
company as defined in section 3(a)(1) or
(a)(2) of the Act and is not a special sit-
uation investment company; and

(c) The percentages described in
paragraph (a) of this section are deter-
mined on an unconsolidated basis, ex-
cept that the issuer shall consolidate
its financial statements with the finan-
cial statements of any wholly-owned
subsidiaries.

[46 FR 6881, Jan. 22, 1981]

§270.3a72 Transient investment com-
panies.

(a) For purposes of section 3(a)(1) and
3(a)(3) of the Act, an issuer is deemed
not to be engaged in the business of in-
vesting, reinvesting, owning, holding
or trading in securities during a period
of time not to exceed one year; Pro-
vided, That the issuer has a bona fide
intent to be engaged primarily, as soon
as is reasonably possible (in any event
by the termination of such period of
time), in a business other than that of
investing, reinvesting, owning, holding
or trading in securities, such intent to
be evidenced by:

(1) The issuer’s business activities;
and

(2) An appropriate resolution of the
issuer’s board of directors, or by an ap-
propriate action of the person or per-
sons performing similar functions for
any issuer not having a board of direc-

§270.30-3

tors, which resolution or action has
been recorded contemporaneously in
its minute books or comparable docu-
ments.

(b) For purposes of this rule, the pe-
riod of time described in paragraph (a)
shall commence on the earlier of:

(1) The date on which an issuer owns
securities and/or cash having a value
exceeding 50 percent of the value of
such issuer’s total assets on either a
consolidated or unconsolidated basis;
or

(2) The date on which an issuer owns
or proposes to acquire investment secu-
rities (as defined in section 3(a) of the
Act) having a value exceeding 40 per
centum of the value of such issuer’s
total assets (exclusive of Government
securities and cash items) on an uncon-
solidated basis.

(c) No issuer may rely on this section
more frequently than once during any
three-year period.

[46 FR 6883, Jan. 22, 1981]

§270.3a-3 Certain investment compa-
nies owned by companies which are
not investment companies.

Notwithstanding section 3(a)(1) or
section 3(a)(3) of the Act, an issuer will
be deemed not to be an investment
company for purposes of the Act; Pro-
vided, That all of the outstanding secu-
rities of the issuer (other than short-
term paper, directors’ qualifying
shares, and debt securities owned by
the Small Business Administration)
are directly or indirectly owned by a
company which satisfies the conditions
of paragraph (a) of rule 3a-1 (17 CFR
270.3a-1) under the Act and which is:

(a) A company that is not an invest-
ment company as defined in section
3(a) of the Act;

(b) A company that is an investment
company as defined in section 3(a)(3) of
the Act, but which is excluded from the
definition of the term ‘‘investment
company’’ by section 3(b)(1) or 3(b)(2) of
the Act; or

(c) A company that is deemed not to
be an investment company for purposes
of the Act by rule 3a-1.

[46 FR 6884, Jan. 22, 1981]
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§270.3a-4 Status of investment advi-
sory programs.

NoTE: This section is a nonexclusive safe
harbor from the definition of investment
company for programs that provide discre-
tionary investment advisory services to cli-
ents. There is no registration requirement
under section 5 of the Securities Act of 1933
[15 U.S.C. 77e] with respect to programs that
are organized and operated in the manner de-
scribed in §270.3a-4. The section is not in-
tended, however, to create any presumption
about a program that is not organized and
operated in the manner contemplated by the
section.

(a) Any program under which discre-
tionary investment advisory services
are provided to clients that has the fol-
lowing characteristics will not be
deemed to be an investment company
within the meaning of the Act [15
U.S.C. 80a, et seq.]:

(1) Each client’s account in the pro-
gram is managed on the basis of the
client’s financial situation and invest-
ment objectives and in accordance with
any reasonable restrictions imposed by
the client on the management of the
account.

(2)(1) At the opening of the account,
the sponsor or another person des-
ignated by the sponsor obtains infor-
mation from the client regarding the
client’s financial situation and invest-
ment objectives, and gives the client
the opportunity to impose reasonable
restrictions on the management of the
account;

(ii) At least annually, the sponsor or
another person designated by the spon-
sor contacts the client to determine
whether there have been any changes
in the client’s financial situation or in-
vestment objectives, and whether the
client wishes to impose any reasonable
restrictions on the management of the
account or reasonably modify existing
restrictions;

(iii) At least quarterly, the sponsor
or another person designated by the
sponsor notifies the client in writing to
contact the sponsor or such other per-
son if there have been any changes in
the client’s financial situation or in-
vestment objectives, or if the client
wishes to impose any reasonable re-
strictions on the management of the
client’s account or reasonably modify
existing restrictions, and provides the

17 CFR Ch. Il (4-1-01 Edition)

client with a means through which
such contact may be made; and

(iv) The sponsor and personnel of the
manager of the client’s account who
are knowledgeable about the account
and its management are reasonably
available to the client for consultation.

(3) Each client has the ability to im-
pose reasonable restrictions on the
management of the client’s account,
including the designation of particular
securities or types of securities that
should not be purchased for the ac-
count, or that should be sold if held in
the account; Provided, however, that
nothing in this section requires that a
client have the ability to require that
particular securities or types of securi-
ties be purchased for the account.

(4) The sponsor or person designated
by the sponsor provides each client
with a statement, at least quarterly,
containing a description of all activity
in the client’s account during the pre-
ceding period, including all trans-
actions made on behalf of the account,
all contributions and withdrawals
made by the client, all fees and ex-
penses charged to the account, and the
value of the account at the beginning
and end of the period.

(5) BEach client retains, with respect
to all securities and funds in the ac-
count, to the same extent as if the cli-
ent held the securities and funds out-
side the program, the right to:

(i) Withdraw securities or cash;

(i1) Vote securities, or delegate the
authority to vote securities to another
person;

(iii) Be provided in a timely manner
with a written confirmation or other
notification of each securities trans-
action, and all other documents re-
quired by law to be provided to secu-
rity holders; and

(iv) Proceed directly as a security
holder against the issuer of any secu-
rity in the client’s account and not be
obligated to join any person involved
in the operation of the program, or any
other client of the program, as a condi-
tion precedent to initiating such pro-
ceeding.

(b) As used in this section, the term
sponsor refers to any person who re-
ceives compensation for sponsoring, or-
ganizing or administering the program,
or for selecting, or providing advice to
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clients regarding the selection of, per-
sons responsible for managing the cli-
ent’s account in the program. If a pro-
gram has more than one sponsor, one
person shall be designated the principal
sponsor, and such person shall be con-
sidered the sponsor of the program
under this section.

[62 FR 15109, Mar. 31, 1997]

§270.3a-5 Exemption for subsidiaries
organized to finance the operations
of domestic or foreign companies.

(a) A finance subsidiary will not be
considered an investment company
under section 3(a) of the Act and secu-
rities of a finance subsidiary held by
the parent company or a company con-
trolled by the parent company will not
be considered ‘‘investment securities”
under section 3(a)(3) of the Act; Pro-
vided, That:

(1) Any debt securities of the finance
subsidiary issued to or held by the pub-
lic are unconditionally guaranteed by
the parent company as to the payment
of principal, interest, and premium, if
any (except that the guarantee may be
subordinated in right of payment to
other debt of the parent company);

(2) Any non-voting preferred stock of
the finance subsidiary issued to or held
by the public is unconditionally guar-
anteed by the parent company as to
payment of dividends, payment of the
liquidation preference in the event of
liquidation, and payments to be made
under a sinking fund, if a sinking fund
is to be provided (except that the guar-
antee may be subordinated in right of
payment to other debt of the parent
company);

(3) The parent company’s guarantee
provides that in the event of a default
in payment of principal, interest, pre-
mium, dividends, liquidation pref-
erence or payments made under a sink-
ing fund on any debt securities or non-
voting preferred stock issued by the fi-
nance subsidiary, the holders of those
securities may institute legal pro-
ceedings directly against the parent
company (or, in the case of a partner-
ship or joint venture, against the part-
ners or participants in the joint ven-
ture) to enforce the guarantee without
first proceeding against the finance
subsidiary;

§270.30-5

(4) Any securities issued by the fi-
nance subsidiary which are convertible
or exchangeable are convertible or ex-
changeable only for securities issued
by the parent company (and, in the
case of a partnership or joint venture,
for securities issued by the partners or
participants in the joint venture) or for
debt securities or non-voting preferred
stock issued by the finance subsidiary
meeting the applicable requirements of
paragraphs (a)(1) through (a)(3);

(5) The finance subsidiary invests in
or loans to its parent company or a
company controlled by its parent com-
pany at least 85% of any cash or cash
equivalents raised by the finance sub-
sidiary through an offering of its debt
securities or non-voting preferred
stock or through other borrowings as
soon as practicable, but in no event
later than six months after the finance
subsidiary’s receipt of such cash or
cash equivalents;

(6) The finance subsidiary does not
invest in, reinvest in, own, hold or
trade in securities other than Govern-
ment securities, securities of its parent
company or a company controlled by
its parent company (or in the case of a
partnership or joint venture, the secu-
rities of the partners or participants in
the joint venture) or debt securities
(including  repurchase agreements)
which are exempted from the provi-
sions of the Securities Act of 1933 by
section 3(a)(3) of that Act; and

(7) Where the parent company is a
foreign bank as the term is used in rule
3a—6 (17 CFR 270.3a—6 of this chapter),
the parent company may, in lieu of the
guaranty required by paragraph (a)(l)
or (a)(2) of this section, issue, in favor
of the holders of the finance subsidi-
ary’s debt securities or non-voting pre-
ferred stock, as the case may be, an ir-
revocable letter of credit in an amount
sufficient to fund all of the amounts re-
quired to be guaranteed by paragraphs
(a)(1) and (a)(2) of this section, pro-
vided, that:

(i) Payment on such letter of credit
shall be conditional only upon the pres-
entation of customary documentation,
and

(ii) The beneficiary of such letter of
credit is not required by either the let-
ter of credit or applicable law to insti-
tute proceedings against the finance
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subsidiary before enforcing its rem-
edies under the letter of credit.

(b) For purposes of this rule,

(1) A finance subsidiary shall mean
any corporation—

(i) All of whose securities other than
debt securities or non-voting preferred
stock meeting the applicable require-
ments of paragraphs (a)(1) through (3)
or directors’ qualifying shares are
owned by its parent company or a com-
pany controlled by its parent company;
and

(ii) The primary purpose of which is
to finance the business operations of
its parent company or companies con-
trolled by its parent company;

(2) A parent company shall mean any
corporation, partnership or joint ven-
ture:

(i) That is not considered an invest-
ment company under section 3(a) or
that is excepted or exempted by order
from the definition of investment com-
pany by section 3(b) or by the rules or
regulations under section 3(a);

(ii) That is organized or formed under
the laws of the United States or of a
state or that is a foreign private issuer,
or that is a foreign bank or foreign in-
surance company as those terms are
used in rule 3a-6 (17 CFR 270.3a—6 of
this chapter); and

(iii) In the case of a partnership or
joint venture, each partner or partici-
pant in the joint venture meets the re-
quirements of paragraphs (b)(2)(1) and
(ii).

(38) A company controlled by the parent
company shall mean any corporation,
partnership or joint venture:

(i) That is not considered an invest-
ment company under section 3(a) or
that is excepted or exempted by order
from the definition of investment com-
pany by section 3(b) or by the rules or
regulations under section 3(a);

(ii) That is either organized or
formed under the laws of the United
States or of a state or that is a foreign
private issuer, or that is a foreign bank
or foreign insurance company as those
terms are used in rule 3a—-6; and

(iii) In the case of a corporation,
more than 25 percent of whose out-
standing voting securities are bene-
ficially owned directly or indirectly by
the parent company; or

17 CFR Ch. Il (4-1-01 Edition)

(iv) In the case of a partnership or
joint venture, each partner or partici-
pant in the joint venture meets the re-
quirements of paragraphs (b)(3) (i) and
(ii), and the parent company has the
power to exercise a controlling influ-
ence over the management or policies
of the partnership or joint venture.

(4) A foreign private issuer shall mean
any issuer which is incorporated or or-
ganized under the laws of a foreign
country, but not a foreign government
or political subdivision of a foreign
government.

[49 FR 49446, Dec. 20, 1984, as amended at 56
FR 56299, Nov. 4, 1991]

§270.3a—6 Foreign banks and foreign
insurance companies.

(a) Notwithstanding section 3(a)(1) or
section 3(a)(3) of the Act, a foreign
bank or foreign insurance company
shall not be considered an investment
company for purposes of the Act.

(b) For purposes of this section:

(1)(i) Foreign bank means a banking
institution incorporated or organized
under the laws of a country other than
the United States, or a political sub-
division of a country other than the
United States, that is:

(A) Regulated as such by that coun-
try’s or subdivision’s government or
any agency thereof;

(B) Engaged substantially in com-
mercial banking activity; and

(C) Not operated for the purpose of
evading the provisions of the Act;

(ii) The term foreign bank shall also
include:

(A) A trust company or loan com-
pany that is:

(I) Organized or incorporated under
the laws of Canada or a political sub-
division thereof;

(2) Regulated as a trust company or a
loan company by that country’s or sub-
division’s government or any agency
thereof; and

(3) Not operated for the purpose of
evading the provisions of the Act; and

(B) A building society that is:

(I) Organized under the laws of the
United Kingdom or a political subdivi-
sion thereof;

(2) Regulated as a building society by
the country’s or subdivision’s govern-
ment or any agency thereof; and
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(3) Not operated for the purpose of
evading the provisions of the Act.

(iii) Nothing in this section shall be
construed to include within the defini-
tion of foreign bank a common or col-
lective trust or other separate pool of
assets organized in the form of a trust
or otherwise in which interests are sep-
arately offered.

(2) Engaged substantially in commercial
banking activity means engaged regu-
larly in, and deriving a substantial por-
tion of its business from, extending
commercial and other types of credit,
and accepting demand and other types
of deposits, that are customary for
commercial banks in the country in
which the head office of the banking
institution is located.

(3) Foreign insurance company means
an insurance company incorporated or
organized under the laws of a country
other than the United States, or a po-
litical subdivision of a country other
than the United States, that is:

(i) Regulated as such by that coun-
try’s or subdivision’s government or
any agency thereof;

(ii) Engaged primarily and predomi-
nantly in:

(A) The writing of insurance agree-
ments of the type specified in section
3(a)(8) of the Securities Act of 1933 (15
U.S.C. T7c(a)(@)), except for the substi-
tution of supervision by foreign gov-
ernment insurance regulators for the
regulators referred to in that section;
or

(B) The reinsurance of risks on such
agreements underwritten by insurance
companies; and

(iii) Not operated for the purpose of
evading the provisions of the Act.
Nothing in this section shall be con-
strued to include within the definition
of ‘“‘foreign insurance company’’ a sepa-
rate account or other pool of assets or-
ganized in the form of a trust or other-
wise in which interests are separately
offered.

NOTE: Foreign banks and foreign insurance
companies (and certain of their finance sub-
sidiaries and holding companies) relying on
rule 3a—6 for exemption from the Act may be
required by rule 489 (17 CFR 230.489) under
the Securities Act of 1933 (156 U.S.C. T7a et
seq.) to file Form F-N with the Commission
in connection with the filing of a registra-

§270.30-7

tion statement under the Securities Act of
1933.

[56 FR 56299, Nov. 4, 1991]

§270.3a-7 Issuers of asset-backed secu-
rities.

(a) Notwithstanding section 3(a) of
the Act, any issuer who is engaged in
the business of purchasing, or other-
wise acquiring, and holding eligible as-
sets (and in activities related or inci-
dental thereto), and who does not issue
redeemable securities will not be
deemed to be an investment company;
Provided That:

(1) The issuer issues fixed-income se-
curities or other securities which enti-
tle their holders to receive payments
that depend primarily on the cash flow
from eligible assets;

(2) Securities sold by the issuer or
any underwriter thereof are fixed-in-
come securities rated, at the time of
initial sale, in one of the four highest
categories assigned long-term debt or
in an equivalent short-term category
(within either of which there may be
sub-categories or gradations indicating
relative standing) by at least one na-
tionally recognized statistical rating
organization that is not an affiliated
person of the issuer or of any person in-
volved in the organization or operation
of the issuer, except that:

(i) Any fixed-income securities may
be sold to accredited investors as de-
fined in paragraphs (1), (2), (3), and (7)
of rule 501(a) under the Securities Act
of 1933 (17 CFR 230.501(a)) and any enti-
ty in which all of the equity owners
come within such paragraphs; and

(ii) Any securities may be sold to
qualified institutional buyers as de-
fined in rule 144A under the Securities
Act (17 CFR 230.144A) and to persons
(other than any rating organization
rating the issuer’s securities) involved
in the organization or operation of the
issuer or an affiliate, as defined in rule
405 under the Securities Act (17 CFR
230.405), of such a person;

Provided, That the issuer or any under-
writer thereof effecting such sale exer-
cises reasonable care to ensure that
such securities are sold and will be re-
sold to persons specified in paragraphs
(a)(2) (i) and (ii) of this section;
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(3) The issuer acquires additional eli-
gible assets, or disposes of eligible as-
sets, only if:

(1) The assets are acquired or dis-
posed of in accordance with the terms
and conditions set forth in the agree-
ments, indentures, or other instru-
ments pursuant to which the issuer’s
securities are issued;

(ii) The acquisition or disposition of
the assets does not result in a down-
grading in the rating of the issuer’s
outstanding fixed-income securities;
and

(iii) The assets are not acquired or
disposed of for the primary purpose of
recognizing gains or decreasing losses
resulting from market value changes;
and

(4) If the issuer issues any securities
other than securities exempted from
the Securities Act by section 3(a)(3)
thereof (15 U.S.C. 77c(a)(3)), the issuer:

(1) Appoints a trustee that meets the
requirements of section 26(a)(1) of the
Act and that is not affiliated, as that
term is defined in rule 405 under the
Securities Act (17 CFR 230.405), with
the issuer or with any person involved
in the organization or operation of the
issuer, which does not offer or provide
credit or credit enhancement to the
issuer, and that executes an agreement
or instrument concerning the issuer’s
securities containing provisions to the
effect set forth in section 26(a)(3) of the
Act;

(i) Takes reasonable steps to cause
the trustee to have a perfected security
interest or ownership interest wvalid
against third parties in those eligible
assets that principally generate the
cash flow needed to pay the fixed-in-
come security holders, provided that
such assets otherwise required to be
held by the trustee may be released to
the extent needed at the time for the
operation of the issuer; and

(iii) Takes actions necessary for the
cash flows derived from eligible assets
for the benefit of the holders of fixed-
income securities to be deposited peri-
odically in a segregated account that is
maintained or controlled by the trust-
ee consistent with the rating of the
outstanding fixed-income securities.

(b) For purposes of this section:

(1) Eligible assets means financial as-
sets, either fixed or revolving, that by
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their terms convert into cash within a
finite time period plus any rights or
other assets designed to assure the
servicing or timely distribution of pro-
ceeds to security holders.

(2) Fixed-income securities means any
securities that entitle the holder to re-
ceive:

(i) A stated principal amount; or

(ii) Interest on a principal amount
(which may be a notional principal
amount) calculated by reference to a
fixed rate or to a standard or formula
which does not reference any change in
the market value or fair value of eligi-
ble assets; or

(iii) Interest on a principal amount
(which may be a notional principal
amount) calculated by reference to
auctions among holders and prospec-
tive holders, or through remarketing of
the security; or

(iv) An amount equal to specified
fixed or variable portions of the inter-
est received on the assets held by the
issuer; or

(v) Any combination of amounts de-

scribed in paragraphs (b)(2) (i), (i),
(iii), and (iv) of this section;
Provided, That substantially all of the
payments to which the holders of such
securities are entitled consist of the
foregoing amounts.

[67 FR 56256, Nov. 27, 1992]

§270.3c-1 Definition of beneficial own-
ership for certain 3(c)(1) funds.

(a) As used in this section:

(1) The term Covered Company means
a company that is an investment com-
pany, a Section 3(c)(1) Company or a
Section 3(c)(7) Company.

(2) The term Section 3(c)(1) Company
means a company that would be an in-
vestment company but for the exclu-
sion provided by section 3(c)(1) of the
Act [15 U.S.C. 80a-3(c)(1)].

(3) The term Section 3(c)(7) Company
means a company that would be an in-
vestment company but for the exclu-
sion provided by section 3(c)(7) of the
Act [15 U.S.C. 80a-3(c)(M].

(b) For purposes of section 3(c)(1)(A)
of the Act [16 U.S.C. 80a-3(c)(1)(A)],
beneficial ownership by a Covered
Company owning 10 percent or more of
the outstanding voting securities of a
Section 3(c)(1) Company shall be
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deemed to be beneficial ownership by
one person, provided that:

(1) On April 1, 1997, the Covered Com-
pany owned 10 percent or more of the
outstanding voting securities of the
Section 3(c)(1) Company or non-voting
securities that, on such date and in ac-
cordance with the terms of such securi-
ties, were convertible into or exchange-
able for voting securities that, if con-
verted or exchanged on or after such
date, would have constituted 10 percent
or more of the outstanding voting secu-
rities of the Section 3(c)(1) Company;
and

(2) On the date of any acquisition of
securities of the Section 3(c)(1) Com-
pany by the Covered Company, the
value of all securities owned by the
Covered Company of all issuers that
are Section 3(c)(1) or Section 3(c)(7)
Companies does not exceed 10 percent
of the Covered Company’s total assets.

[62 FR 17529, Apr. 9, 1997]

§270.3c-2 Definition of beneficial own-
ership in small business investment
companies.

For the purpose of section 3(c)(1) of
the Act, beneficial ownership by a com-
pany owning 10 per centum or more of
the outstanding voting securities of
any issuer which is a small business in-
vestment company licensed to operate
under the Small Business Investment
Act of 1958, or which has received from
the Small Business Administration no-
tice to proceed to qualify for a license,
which notice or license has not been re-
voked, shall be deemed to be beneficial
ownership by one person (a) if and so
long as the value of all securities of
small business investments companies
owned by such company does not ex-
ceed 5 per centum of the value of its
total assets; or (b) if and so long as
such stock of the small business invest-
ment company shall be owned by a
state development corporation which
has been created by or pursuant to an
act of the State legislature to promote
and assist the growth and development
of the economy within such State on a
state-wide basis: Provided, That such
State development corporation is not,
or as a result of its investment in the
small business investment company
(considering such investment as an in-
vestment security) would not be, an in-

§270.3c4

vestment company as defined in sec-
tion 3 of the Act.

(Sec. 6, 74 Stat. 412; 15 U.S.C. 80a-6)
[33 FR 11451, Aug. 13, 1968]

§270.3c-3 Definition of certain terms
used in section 3(c)(1) of the Act
with respect to certain debt securi-
ties offered by small business in-
vestment companies.

The term public offering as used in
section 3(c)(1) of the Act shall not be
deemed to include the offer and sale by
a small business investment company,
licensed under the Small Business In-
vestment Act of 1958, of any debt secu-
rity issued by it which is (a) not con-
vertible into, exchangeable for, or ac-
companied by any equity security, and
(b) guaranteed as to timely payment of
principal and interest by the Small
Business Administration and backed by
the full faith and credit of the United
States. The holders of any securities
offered and sold as described in this
section shall be counted, in the aggre-
gate, as one person for purposes of sec-
tion 3(c)(1) of the Act.

[37 FR 7590, Apr. 18, 1972]

§270.3c-4 Definition of “common trust
fund” as used in section 3(c)(3) of
the Act.

The term common trust fund as used
in section 3(c)(3) of the Act (15 U.S.C.
80a-3(c)(3)) shall include a common
trust fund which is maintained by a
bank which is a member of an affili-
ated group, as defined in section 1504(a)
of the Internal Revenue Code of 1954 (26
U.S.C. 1504(a)), and which is main-
tained exclusively for the collective in-
vestment and reinvestment of monies
contributed thereto by one or more
bank members of such affiliated group
in the capacity of trustee, executor, ad-
ministrator, or guardian; Provided,
That:

(a) The common trust fund is oper-
ated in compliance with the same
State and Federal regulatory require-
ments as would apply if the bank main-
taining such fund and any other con-
tributing banks were the same entity;
and

(b) The rights of persons for whose
benefit a contributing bank acts as
trustee, executor, administrator, or
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guardian would not be diminished by
reason of the maintenance of such com-
mon trust fund by another bank mem-
ber of the affiliated group.

(15 U.S.C. 80a-6(c), 80a-37(a))
[43 FR 2393, Jan 17, 1978]

§270.3c-5 Beneficial ownership by
knowledgeable employees and cer-
tain other persons.

(a) As used in this section:

(1) The term Affiliated Management
Person means an affiliated person, as
such term is defined in section 2(a)(3)
of the Act [15 U.S.C. 80a-2(a)(3)], that
manages the investment activities of a
Covered Company. For purposes of this
definition, the term ‘‘investment com-
pany’’ as used in section 2(a)(3) of the
Act includes a Covered Company.

(2) The term Covered Company means
a Section 3(c)(1) Company or a Section
3(c)(7T) Company.

(3) The term Executive Officer means
the president, any vice president in
charge of a principal business unit, di-
vision or function (such as sales, ad-
ministration or finance), any other of-
ficer who performs a policy-making
function, or any other person who per-
forms similar policy-making functions,
for a Covered Company or for an Affili-
ated Management Person of the Cov-
ered Company.

(4) The term Knowledgeable Employee
with respect to any Covered Company
means any natural person who is:

(i) An Executive Officer, director,
trustee, general partner, advisory
board member, or person serving in a
similar capacity, of the Covered Com-
pany or an Affiliated Management Per-
son of the Covered Company; or

(ii) An employee of the Covered Com-
pany or an Affiliated Management Per-
son of the Covered Company (other
than an employee performing solely
clerical, secretarial or administrative
functions with regard to such company
or its investments) who, in connection
with his or her regular functions or du-
ties, participates in the investment ac-
tivities of such Covered Company,
other Covered Companies, or invest-
ment companies the investment activi-
ties of which are managed by such Af-
filiated Management Person of the
Covered Company, provided that such
employee has been performing such
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functions and duties for or on behalf of
the Covered Company or the Affiliated
Management Person of the Covered
Company, or substantially similar
functions or duties for or on behalf of
another company for at least 12
months.

(5) The term Section 3(c)(1) Company
means a company that would be an in-
vestment company but for the exclu-
sion provided by section 3(c)(1) of the
Act [15 U.S.C. 80a-3(c)(1)].

(6) The term Section 3(c)(7) Company
means a company that would be an in-
vestment company but for the exclu-
sion provided by section 3(c)(7) of the
Act [15 U.S.C. 80a-3(c)(M].

(b) For purposes of determining the
number of beneficial owners of a Sec-
tion 3(c)(1) Company, and whether the
outstanding securities of a Section
3(c)(7) Company are owned exclusively
by qualified purchasers, there shall be
excluded securities beneficially owned
by:

(1) A person who at the time such se-
curities were acquired was a Knowl-
edgeable Employee of such Company;

(2) A company owned exclusively by
Knowledgeable Employees;

(3) Any person who acquires securi-
ties originally acquired by a Knowl-
edgeable Employee in accordance with
this section, provided that such securi-
ties were acquired by such person in
accordance with §270.3c-6

[62 FR 17529, Apr. 9, 1997]

§270.3c-6 Certain transfers of inter-
ests in section 3(c)(1) and section
3(c)(7) funds.

(a) As used in this section:

(1) The term Donee means a person
who acquires a security of a Covered
Company (or a security or other inter-
est in a company referred to in para-
graph (b)(3) of this section) as a gift or
bequest or pursuant to an agreement
relating to a legal separation or di-
vorce.

(2) The term Section 3(c)(1) Company
means a company that would be an in-
vestment company but for the exclu-
sion provided by section 3(c)(1) of the
Act [15 U.S.C. 80a-3(c)(1)].
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(3) The term Section 3(c)(7) Company
means a company that would be an in-
vestment company but for the exclu-
sion provided by section 3(c)(7) of the
Act [15 U.S.C. 80a-3(c)(M].

(4) The term Transferee means a Sec-
tion 3(c)(1) Transferee or a Qualified
Purchaser Transferee, in each case as
defined in paragraph (b) of this section.

(5) The term Transferor means a Sec-
tion 3(c)(1) Transferor or a Qualified
Purchaser Transferor, in each case as
defined in paragraph (b) of this section.

(b) Beneficial ownership by any per-
son (‘‘Section 3(c)(1) Transferee’’) who
acquires securities or interests in secu-
rities of a Section 3(c)(1) Company
from a person other than the Section
3(c)(1) Company shall be deemed to be
beneficial ownership by the person
from whom such transfer was made
(‘“‘Section 3(c)(1) Transferor’), and se-
curities of a Section 3(c)(7) Company
that are owned by persons who received
the securities from a qualified pur-
chaser other than the Section 3(c)(7)
Company (‘‘Qualified Purchaser Trans-
feror’”) or a person deemed to be a
qualified purchaser by this section
shall be deemed to be acquired by a
qualified purchaser (‘‘Qualified Pur-
chaser Transferee’’), provided that the
Transferee is:

(1) The estate of the Transferor;

(2) A Donee; or

(3) A company established by the
Transferor exclusively for the benefit
of (or owned exclusively by) the Trans-
feror and the persons specified in para-
graphs (b)(1) and (b)(2) of this section.

[62 FR 17529, Apr. 9, 1997]

§270.5b-1 Definition of “total assets.”

The term total assets, when used in
computing values for the purposes of
sections 5 and 12 of the Act, shall mean
the gross assets of the company with
respect to which the computation is
made, taken as of the end of the fiscal
quarter of the company last preceding
the date of computation. This section
shall not apply to any company which
has adopted either of the alternative
methods of valuation permitted by
§270.2a-1.

[Rule N-5B-1, 6 FR 5920, Nov. 22, 1941]

§270.6c-3

§270.5b-2 Exclusion of certain guaran-
tees as securities of the guarantor.

(a) For the purposes of section 5 of
the act, a guarantee of a security shall
not be deemed to be a security issued
by the guarantor: Provided, That the
value of all securities issued or guaran-
teed by the guarantor, and owned by
the management company, does not ex-
ceed 10 percent of the value of the total
assets of such management company.

(b) Notwithstanding paragraph (a) of
this section, for the purposes of section
5 of the Act, a guarantee by a railroad
company of a security issued by a ter-
minal company, warehouse company,
switching company, or bridge com-
pany, shall not be deemed to be a secu-
rity issued by such railroad company:
Provided:

(1) The security is guaranteed jointly
or severally by more than one railroad
company; and

(2) No one of such guaranteeing rail-
road companies directly or indirectly
controls all of its co-guarantors.

(c) For the purposes of section 5 of
the Act, a lease or other arrangement
whereby a railroad company is or be-
comes obligated to pay a stipulated an-
nual sum of rental either to another
railroad company or to the security
holders of such other railroad company
shall not be deemed in itself a guar-
antee.

[Rule N-5B-2, 10 FR 581, Jan. 16, 1945]

§270.6b-1 Exemption of employees’ se-
curities company pending deter-
mination of application.

Any employees’ securities company
which files an application for an order
of exemption under section 6(b) of the
Act (b4 Stat. 801; 15 U.S.C. 80a-6) shall
be exempt, pending final determination
of such application by the Commission,
from all provisions of the Act applica-
ble to investment companies as such.

[Rule N-6B-1, 6 FR 6126, Dec. 2, 1941]

§270.6c-3 Exemptions for certain reg-
istered variable life insurance sepa-
rate accounts.

A separate account which meets the
requirements of paragraph (a) of Rule
6e-2 (17 CFR 270.6e-2) or paragraph (a)
of Rule 6e-3(T) (17 CFR 270.6e-3(T)) and
registers as an investment company
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under section 8(a) of the Act (15 U.S.C.
80a-8(a)), and the investment adviser,
principal underwriter and depositor of
such separate account, shall be exempt
from the provisions of the Act specified
in paragraph (b) of Rule 6e-2 or para-
graph (b) of Rule 6e-3(T), except for
sections 7 (156 U.S.C. 80a-7) and 8(a) of
the Act, under the same terms and con-
ditions as a separate account claiming
exemption under Rule 6e-2 or Rule 6e—
3(T).

(Secs. 6(c); 156 U.S.C. 80a-6(C) and 38(a))
[49 FR 49228, Dec. 3, 1984]

§270.6c-6 Exemption for certain reg-
istered separate accounts and other
persons.

(a) As used in this section,

(1) Revenue Ruling shall mean Rev-
enue Ruling 81-225, 1981-41 I.R.B. (Octo-
ber 13, 1981), issued by the Internal
Revenue Service on September 25, 1981.

(2) Existing separate account shall
mean a separate account which is, or is
a part of, a unit investment trust reg-
istered under the Act, engaged in a
continuous offering of its securities on
September 25, 1981.

(3) Existing portfolio company shall
mean a registered open-end manage-
ment investment company, engaged in
a continuous offering of its securities
on September 25, 1981, all or part of
whose securities were owned by an ex-
isting separate account on September
25, 1981.

(4) New portfolio company shall mean
any registered open-end management
investment company the shares of
which will be sold to one or more reg-
istered separate accounts for the pur-
pose of minimizing the impact of the
Revenue Ruling on the contractowners
of an existing separate account, which
new portfolio company has the same:

(i) Investment objectives,

(ii) Fundamental policies, and

(iii) Voting rights as the existing
portfolio company and has an advisory
fee schedule, including expenses as-
sumed by the adviser, that is at least
as advantageous to the new portfolio
company as was the fee schedule of the
existing portfolio company.

(5) New separate account shall mean a
separate account which

(i) Is, or is a part of, a unit invest-
ment trust registered under the Act;
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(ii) Is intended to minimize the im-
pact of the Revenue Ruling on the
contractowners of an existing separate
account;

(iii) Invests solely in one or more new
portfolio companies;

(iv) Has the same

(A) Sales loads,

(B) Depositor, and

(C) Custodial arrangements
As the existing separate account; and

(v) Has

(A) Asset charges,

(B) Administrative fees, and

(C) Any other fees and charges (not
including taxes) that correspond only
to fees of the existing separate account
and are no greater than those cor-
responding fees.

(b) Any order of the Commission
under the Act, granted to an existing
separate account on or before Sep-
tember 25, 1981, shall remain in full
force and effect notwithstanding that
the existing separate account invests
in one or more new portfolio companies
in lieu of, or in addition to, investing
in one or more existing portfolio com-
panies; Provided, That:

(1) No material changes in the facts
upon which the order was based have
occurred;

(2) All representations, undertakings,
and conditions made or agreed to by
the existing separate account, and any
other person or persons, other than any
existing portfolio company, in connec-
tion with the issuance of the order are,
and continue to be, applicable to the
existing separate account and any such
other person or persons, unless modi-
fied in accordance with this section;

(3) All representations, undertakings,
and conditions made or agreed to by
the existing portfolio company in con-
nection with the issuance of the order
are made or agreed to by the new port-
folio company, unless modified in ac-
cordance with this section; and

(4) Part II of the Registration State-
ment under the Securities Act of 1933
of the existing separate account

(i) Indicates that the existing sepa-
rate account is relying upon paragraph
(b) of this section,

(ii) Lists the Investment Company
Act release numbers of any orders upon
which the existing separate account in-
tends to rely, and
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(iii) Contains a representation that
the provisions of this paragraph (b)
have been complied with.

(¢) Any order of the Commission
under the Act, granted to an existing
separate account on or before Sep-
tember 25, 1981, shall apply with full
force and effect to a new separate ac-
count and the depositor of and prin-
cipal underwriter for the new separate
account notwithstanding that the new
separate account invests in one or
more new portfolio companies; Pro-
vided, That:

(1) No material changes in the facts
upon which the order was based have
occurred;

(2) All representations, undertakings,
and conditions made or agreed to by
the depositor, principal underwriter,
and any other person or persons other
than the existing separate account or
any existing portfolio companies, in
connection with the issuance of the
order are, and continue to be, applica-
ble to such depositor, principal under-
writer, and other person or persons, un-
less modified in accordance with this
section;

(3) All representations, undertakings,
and conditions made or agreed to by
the existing separate account in con-
nection with the issuance of the order
are made or agreed to by the new sepa-
rate account, unless modified in ac-
cordance with this section;

(4) All representations, undertakings,
and conditions made or agreed to by an
existing portfolio company in connec-
tion with the issuance of the order are
made or agreed to by the new portfolio
company, unless modified in accord-
ance with this section; and

(5) Part II of the Registration State-
ment under the Securities Act of 1933
of the new separate account

(i) Indicates that the new separate
account is relying upon paragraph (c)
of this section,

(ii) Lists the Investment Company
Act release numbers of any orders upon
which the new separate account in-
tends to rely, and

(iii) Contains a representation that
the provisions of this paragraph (c)
have been complied with.

(d) Any affiliated person or depositor
of or principal underwriter for a new or
existing separate account or any affili-

§270.6c-6

ated person of or principal underwriter
for a new or existing portfolio com-
pany, and any affiliated person of such
persons, principal underwriters, or de-
positor shall be exempt from section
17(d) of the Act (156 U.S.C 80a-17(d)) and
rule 17d-1 thereunder (17 CFR 270.17d-1)
to the extent necessary to permit the
organization of one or more new port-
folio companies; Provided, That, any
expenses borne by the existing port-
folio company or the new portfolio
company in connection with such orga-
nization are necessary and appropriate
and are allocated in a manner that is
fair and reasonable to all of the share-
holders of these companies.

(e) Any affiliated person or depositor
of or principal underwriter for a new or
existing separate account and any af-
filiated persons of such a person, prin-
cipal underwriter, or depositor shall be
exempt from section 17(d) of the Act
and Rule 17d-1 thereunder to the ex-
tent necessary to permit such person
to bear any reasonable expenses arising
out of the organization of one or more
new portfolio companies or the new
separate account.

(f) Any affiliated persons or depositor
of or principal underwriter for a new or
existing separate account or any affili-
ated person of or principal underwriter
for a new or existing portfolio com-
pany, and any affiliated person of such
persons, principal underwriters, or de-
positor shall be exempt from section
17(a) (15 U.S.C. 80a-17(a)), and any ex-
isting portfolio company which has
made an election pursuant to Rule 18f-
1 (17 CFR 270.18f-1) shall be permitted
to revoke that election to the extent
necessary to permit transactions in-
volving the transfer of assets from the
existing portfolio company to a new
portfolio company; Provided, That:

(1) Such assets are transferred with-
out the imposition of any fees or
charges;

(2) The board of directors of the ex-
isting portfolio company, including a
majority of the directors of the com-
pany who are not interested persons of
such company, determines that the
transfer of assets is fair and reasonable
to all shareholders of the company and
such determination, and the basis upon
which it was made, is recorded in the
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minute book of the existing portfolio
company;

(3) Any securities involved are valued
by the existing portfolio company for
purposes of the transfer in accordance
with its valuation practices for deter-
mining net asset value per share; and

(4) With respect to Rule 18f-1, the ex-
isting separate account requests that
the existing portfolio company redeem
in kind the shares of the portfolio com-
pany held by the separate account.

(g) The new portfolio company shall
be exempt from section 2(a)(4l) (15
U.S.C. 80a—2(a)(41)) of the Act and rules
2a—4 (17 CFR 270.2a—4) and 22c-1 (17 CFR
270.22c-1) under the Act to the extent
necessary to permit it to use the same
method of valuation for the purpose of
pricing its shares for sale, redemption,
and repurchase, as the existing port-
folio company; Provided, That:

(1) The existing portfolio company
had on September 25, 1981, an order of
the Commission exempting it, for the
purposes of pricing its shares for sale,
redemption, and repurchase, from:

(i) Section 2(a)(41) of the Act and
rules 2a—4 and 22c-1 under the Act to
the extent necessary to permit it to
use the amortized cost valuation meth-
od or

(ii) Rules 2a-4 and 22c-1 under the
Act to the extent necessary to permit
it to calculate its net asset value per
share to the nearest one cent on share
values of $1.00;

(2) All representations, undertakings,
and conditions made or agreed to by
the existing portfolio company in con-
nection with the order are made or
agreed to by the new portfolio com-
pany unless modified in accordance
with this section; and

(3) Part II of the Registration State-
ment under the Securities Act of 1933
of the new portfolio company

(i) Indicates that the new portfolio
company is relying upon paragraph (g)
of this section,

(ii) Lists the Investment Company
Act release numbers of any orders upon
which the new portfolio company in-
tends to rely, and

(iii) Contains a representation that
the provisions of paragraph (g) have
been complied with.

(h) The depositor or trustee of an ex-
isting separate account shall be exempt

17 CFR Ch. Il (4-1-01 Edition)

from section 26(b) of the Act (15 U.S.C.
80a—26(b)) to the extent necessary to
permit the substitution of securities of
the new portfolio company for securi-
ties of the existing portfolio company;
Provided; That, within thirty days of
such substitution:

(1) The existing separate account no-
tifies all contractowners of the substi-
tution of securities and any determina-
tions of the board of directors of the
new portfolio company required by
paragraph (d) of this section;

(2) The existing separate account de-
livers a copy of the prospectus of the
new portfolio company to all
contractowners; and

(3) The existing separate account,
concurrently with the notification re-
ferred to in paragraph (h)(1) of this sec-
tion or the delivery of the prospectus
of the new portfolio company referred
to in paragraph (h)(2) of this section,
whichever is later, offers to those
contractowners who would otherwise
have surrender rights under their con-
tracts the right, for a period of at least
thirty days from the receipt of this
offer, to surrender their contracts
without the imposition of any with-
drawal charge or contingent deferred
sales load, and any surrendering
contractowner receives the price next
determined after the request for sur-
render is received by the insurance
company.

(i) The existing separate account
shall be exempt from section 22(d) of
the Act (15 U.S.C. 80a-22(d)) to the ex-
tent necessary to permit it to comply
with paragraph (h) of this section and
the principal underwriter for or deposi-
tor of the existing separate account
shall be exempt from section 26(a)(4)(B)
of the Act (15 U.S.C. 80a-26(a)(4)(B)) to
the extent necessary to permit them to
rely on paragraph (h) of this section.

(j) Notwithstanding section 11 of the
Act (15 U.S.C. 80a-11), the existing sep-
arate account or any principal under-
writer for the existing separate ac-
count may make or cause to be made
to the contractowners of the existing
separate account an offer to exchange a
security funded by an existing portfolio
company for a security funded by a
new portfolio company without the
terms of that offer having first been
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submitted to and approved by the Com-
mission; Provided, That the exchange is
to be made on the basis of the relative
net asset values of the securities to be
exchanged without the imposition of
any fees or charges.

(k) Notwithstanding section 11 of the
Act, the new separate account or any
principal underwriter for the new sepa-
rate account may make or cause to be
made an offer to the contractowners of
the existing separate account to ex-
change their securities for securities of
the new separate account without the
terms of that offer having first been
submitted to and approved by the Com-
mission;

Provided, That:

(1) The exchange is to be made on the
basis of the relative net asset values of
the securities to be exchanged without
the imposition of any fees or charges;
and

(2) If the new separate account im-
poses a contingent deferred sales load
(‘“‘sales load’) on the securities to be
acquired in the exchange

(i) At the time this sales load is im-
posed, it is calculated as if

(A) The contractowner had been a
contractowner of the new separate ac-
count from the date on which he be-
came a contractowner of the existing
separate account, in the case of a sales
load based on the amount of time the
contractowner has been invested in the
new separate account, and

(B) Amounts attributable to purchase
payments made to the existing sepa-
rate account had been made to the new
separate account on the date on which
they were made to the existing sepa-
rate account, in the case of a sales load
based on the amount of time purchase
payments have been invested in the
new separate account, and

(ii) The total sales load imposed does
not exceed 9 percent of the sum of the
purchase payments made to the new
separate account and that portion of
purchase payments made to the exist-
ing separate account attributable to
the securities exchanged.

(1) Notwithstanding the foregoing,
the provisions of this section will be
available to a new separate account or
new portfolio company, or to any affili-
ated person or depositor of or principal
underwriter for such a new separate ac-
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count, to any affiliated person of or
principal underwriter for such a new
portfolio company, to any affiliated
person of such persons, depositor, or
principal underwriters, or to any sub-
stitution of securities effected in reli-
ance on this section, only if such new
separate account or new portfolio com-
pany is registered under the Act or
such substitution is effected prior to
September 21, 1983.

[47 FR 42559, Sept. 28, 1982]

§270.6c-7 Exemptions from certain
provisions of sections 22(e) and 27
for registered separate accounts of-
fering variable annuity contracts to
participants in the Texas Optional
Retirement Program.

A registered separate account, and
any depositor of or underwriter for
such account, shall be exempt from the
provisions of sections 22(e), 27(c)(1), and
27(d) of the Act (15 U.S.C. 80a—22(e), 80a—
27(c)(1), and 80a-27(d), respectively)
with respect to any variable annuity
contract participating in such account
to the extent necessary to permit com-
pliance with the Texas Optional Retire-
ment Program (‘‘Program’’), Provided,
That the separate, account, depositor,
or underwriter for such account:

(a) Includes appropriate disclosure
regarding the restrictions on redemp-
tion imposed by the Program in each
registration statement, including the
prospectus, used in connection with the
Program;

(b) Includes appropriate disclosure
regarding the restrictions on redemp-
tion imposed by the Program in any
sales literature used in connection
with the offer of annuity contracts to
potential Program participants;

(c) Instructs salespeople who solicit
Program participants to purchase an-
nuity contracts specifically to bring
the restrictions on redemption imposed
by the Program to the attention of po-
tential Program participants;

(d) Obtains from each Program par-
ticipant who purchases an annuity con-
tract in connection with the Program,
prior to or at the time of such pur-
chase, a signed statement acknowl-
edging the restrictions on redemption
imposed by the Program; and

(e) Includes in Part II of the separate
account’s registration statement under
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the Securities Act of 1933 a representa-
tion that this section is being relied
upon and that the provisions of para-
graphs (a) through (d) of this section
have been complied with.

(Secs. 6(c) and 38(a) of the Act (15 U.S.C. 80a—
6(c) and 80a-37(a), respectively))

[49 FR 1479, Jan. 12, 1984]

§270.6c-8 Exemptions for registered
separate accounts to impose a de-
ferred sales load and to deduct cer-
tain administrative charges.

(a) As used in this section Deferred
sales load shall mean any sales load, in-
cluding a contingent deferred sales
load, that is deducted upon redemption

or annuitization of amounts rep-
resenting all or a portion of a
securityholder’s interest in a reg-

istered separate account.

(b) A registered separate account,
and any depositor of or principal un-
derwriter for such account, shall be ex-
empt from the provisions of sections
2(a)(32), 2(a)35), 22(c), 26(a)(2)(C),
27(c)(1), 27(c)(2), and 27(d) of the Act (156
U.S.C. 80a-2(a)(32), 80a—-2(a)(35), 80a—
22(c), 80a-26(a)(2)(C), 80a-27(c)(1), 80a—
27(c)(2), and 80a-27(d), respectively) and
rule 22c-1 under the Act (17 CFR
270.22c-1) to the extent necessary to
permit them to impose a deferred sales
load on any variable annuity contract
participating in such account, Provided,
That:

(1) The amount of any such sales load
imposed, when added to any sales load
previously paid on such contract, shall
not exceed 9 percent of purchase pay-
ments made to date for such contract;
and

(2) The terms of any offer to ex-
change another contract for the con-
tract are in compliance with the re-
quirements of paragraph (d) or (e) of
rule 1la-2 under the Act (17 CFR
270.11a-2).

(c) A registered separate account,
and any depositor of or principal un-
derwriter for such account, shall be ex-
empt from sections 2(a)(32), 22(c),
27(c)(1), and 27(d) of the Act (15 U.S.C.
80a—2(a)(32), 80a—22(c), 80a-27(c)(1), and
80a-27(d), respectively) and rule 22c-1
under the Act (17 CFR 270.22c-1) to the
extent necessary to permit them to de-
duct from the value of any variable an-
nuity contract participating in such

17 CFR Ch. Il (4-1-01 Edition)

account, upon total redemption of the
contract prior to the last day of the
year, the full annual fee for adminis-
trative services that otherwise would
have been deducted on that date.

(Secs. 6(c) and 38(a) of the Act (15 U.S.C. 80a—
6(c) and 80a-37(a)))

[48 FR 36098, Aug. 9, 1983]

§270.6c-10 Exemption for certain
open-end management investment
companies to impose deferred sales
loads.

(a) A company and any exempted per-
son shall be exempt from the provi-
sions of sections 2(a)(32), 2(a)(35), and
22(d) of the Act [15 U.S.C. 80a-2(a)(32),
80a—2(a)(3b), and 80a—22(d), respectively]
and §270.22c-1 to the extent necessary
to permit a deferred sales load to be
imposed on shares issued by the com-
pany, Provided, that:

(1) The amount of the deferred sales
load does not exceed a specified per-
centage of the net asset value or the of-
fering price at the time of purchase;

(2) The terms of the deferred sales
load are covered by the provisions of
Rule 2830 of the Conduct Rules of the
National Association of Securities
Dealers, Inc.; and

(3) The same deferred sales load is
imposed on all shareholders, except
that scheduled variations in or elimi-
nation of a deferred sales load may be
offered to a particular class of share-
holders or transactions, Provided, that
the conditions in §270.22d-1 are satis-
fied. Nothing in this paragraph (a)
shall prevent a company from offering
to existing shareholders a new sched-
uled variation that would waive or re-
duce the amount of a deferred sales
load not yet paid.

(b) For purposes of this section:

(1) Company means a registered open-
end management investment company,
other than a registered separate ac-
count, and includes a separate series of
the company;

(2) Exempted person means any prin-
cipal underwriter of, dealer in, and any
other person authorized to consum-
mate transactions in, securities issued
by a company; and

(3) Deferred sales load means any
amount properly chargeable to sales or
promotional expenses that is paid by a
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shareholder after purchase but before
or upon redemption.

[61 FR 49016, Sept. 17, 1996]

§270.6d-1 Exemption for certain
closed-end investment companies.

(a) An application under section 6(d)
of the Act shall contain the following
information:

(1) A brief description of the char-
acter of the business and investment
policy of the applicant.

(2) The information relied upon by
the applicant to satisfy the conditions
of paragraphs (1) and (2) of section 6(d)
of the Act.

(3) The number of holders of each
class of the applicant’s outstanding se-
curities.

(4) An unconsolidated balance sheet
as of a date not earlier than the end of
the applicant’s first fiscal year, to-
gether with a schedule specifying the
title, the amount, the book value and,
if determinable, the market value of
each security in the applicant’s port-
folio.

(5) An unconsolidated profit and loss
statement for the applicant’s last fiscal
year.

(6) A statement of each provision of
the act from which the applicant seeks
exemption, together with a statement
of the facts by reason of which, in the
applicant’s opinion, such exemption is
not contrary to the public interest or
inconsistent with the protection of in-
vestors.

(b) There shall be attached to each
copy of the application a copy of Form
N-8A. The form need not be executed,
but it shall be clearly marked on its
facing page as an exhibit to the appli-
cation. The filing of Form N-8A in this
manner shall not be construed as the
filing of a notification of registration
under section 8(a) of the Act.

(c) The application may contain any
additional information which the ap-
plicant desires to submit.

[Rule N-6D-1, 5 FR 4346, Nov. 2, 1940]

§270.6e-2 Exemptions for certain vari-
able life insurance separate ac-
counts.

(a) A separate account, and the in-
vestment adviser, principal under-
writer and depositor of such separate
account, shall, except for the exemp-
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tions provided in paragraph (b) of this
Rule 6e-2, be subject to all provisions
of the Act and rules and regulations
promulgated thereunder as though
such separate account were a reg-
istered investment company issuing
periodic payment plan certificates if:

(1) Such separate account is estab-
lished and maintained by a life insur-
ance company pursuant to the insur-
ance laws or code of (i) any state or
territory of the United States or the
District of Columbia, or (ii) Canada or
any province thereof, if it complies to
the extent necessary with Rule 7d-1 (17
CFR 270.7d-1) under the Act;

(2) The assets of the separate account
are derived solely from the sale of vari-
able life insurance contracts as defined
in paragraph (c)(1) of this Rule 6e-2,
and advances made by the life insur-
ance company which established and
maintains the separate account (‘‘life
insurer’’) in connection with the oper-
ation of such separate account;

(3) The separate account is not used
for variable annuity contracts or for
funds corresponding to dividend accu-
mulations or other contract liabilities
not involving life contingencies;

(4) The income, gains and losses,
whether or not realized, from assets al-
located to such separate account, are,
in accordance with the applicable vari-
able life insurance contract, credited
to or charged against such account
without regard to other income, gains
or losses of the life insurer;

(6) The separate account is legally
segregated, and that portion of its as-
sets having a value equal to, or ap-
proximately equal to, the reserves and
other contract liabilities with respect
to such separate account are not
chargeable with liabilities arising out
of any other business that the life in-
surer may conduct;

(6) The assets of the separate account
have, at each time during the year that
adjustments in the reserves are made,
a value at least equal to the reserves
and other contract liabilities with re-
spect to such separate account, and at
all other times, except pursuant to an
order of the Commission, have a value
approximately equal to or in excess of
such reserves and liabilities; and
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(7) The investment adviser of the sep-
arate account is registered under the
Investment Advisers Act of 1940.

(b) If a separate account meets the
requirements of paragraph (a) of this
section, then such separate account
and the other persons described in
paragraph (a) of this section shall be
exempt from the provisions of the Act
as follows:

(1) Section 2(a)(35): Provided, however,
That the term ‘‘sales load,” as used in
the Act and rules and regulations
thereunder, shall have the meaning set
forth in paragraph (c)(4) of this Rule.

(2) Section 7.

(3) Section 8 to the extent that:

(i) For purposes of paragraph (a) of
section 8, the separate account shall
file with the Commission a notification
on Form N-6EI-1 which identifies such
separate account; and

(ii) For purposes of paragraph (b) of
section 8, the separate account shall
file with the Commission a form to be
designated by the Commission within
ninety days after filing the notification
on Form N-6EI-1: Provided, however,
That if the fiscal year of the separate
account ends within this ninety day pe-
riod the form may be filed within nine-
ty days after the end of such fiscal
year.

(4) Section 9 to the extent that:

(i) The eligibility restrictions of sec-
tion 9(a) of the Act shall not be appli-
cable to those persons who are officers,
directors and employees of the life in-
surer or its affiliates who do not par-
ticipate directly in the management or
administration of the separate account
or in the sale of variable life insurance
contracts funded by such separate ac-
count; and

(ii) A life insurer shall be ineligible
pursuant to paragraph (3) of section
9(a) of the Act to serve as investment
adviser, depositor of or principal under-
writer for a variable life insurance sep-
arate account only if an affiliated per-
son of such life insurer, ineligible by
reason of paragraph (1) or (2) of section
9(a), participates directly in the man-
agement or administration of the sepa-
rate account or in the sale of variable
life insurance contracts funded by such
separate account.

(5) Section 13(a) to the extent that:

17 CFR Ch. Il (4-1-01 Edition)

(i) An insurance regulatory authority
may required pursuant to insurance
law or regulation that the separate ac-
count make (or refrain from making)
certain investments which would result
in changes in the sub-classification or
investment policies of the separate ac-
count;

(ii) Changes in the investment policy
of the separate account initiated by
contractholders or the board of direc-
tors of the separate account may be
disapproved by the life insurer, pro-
vided that such disapproval is reason-
able and is based upon a determination
by the life insurer in good faith that:

(A) Such change would be contrary to
state law; or

(B) Such change would be incon-
sistent with the investment objectives
of the separate account or would result
in the purchase of securities for the
separate account which vary from the
general quality and nature of invest-
ments and investment techniques uti-
lized by other separate accounts of the
life insurer or of an affiliated life in-
surance company, which separate ac-
counts have investment objectives
similar to the separate account;

(iii) Any action taken in accordance
with paragraph (b)(6) (i) or (ii) of this
section and the reasons therefor shall
be disclosed in the proxy statement for
the next meeting of variable life insur-
ance contractholders of the separate
account.

(6) Section 14(a): Provided, That until
the separate account has total assets of
at least $100,000 the life insurer shall
have (i) a combined capital and sur-
plus, if a stock company, or (ii) an un-
assigned surplus, if a mutual company,
of not less than $1,000,000 as set forth in
the balance sheet of such life insurer
contained in the registration state-
ment, or any amendment thereto, re-
lating to variable life insurance con-
tracts funded by such separate account
filed pursuant to the Securities Act of
1933, as amended.

(M) Section 15(a) to the extent this
section requires that the initial writ-
ten contract pursuant to which the in-
vestment adviser serves or acts shall
have been approved by the vote of a
majority of the outstanding voting se-
curities of the registered company:
Provided, That:
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(A) Such investment adviser is se-
lected and a written contract is en-
tered into before the effective date of
the registration statement under the
Securities Act of 1933, as amended, for
variable life insurance contracts which
are funded by the separate account,
and that the terms of the contract are
fully disclosed in such registration
statement, and

(B) A written contract is submitted
to a vote of variable life insurance con-
tractholders at their first meeting
after the effective date of the registra-
tion statement under the Securities
Act of 1933, as amended, on condition
that such meeting shall take place
within one year after such effective
date, unless the time for the holding of
such meeting shall be extended by the
Commission upon written request for
good cause shown;

(ii) Sections 15 (a), (b) and (c) to the
extent that:

(A) An insurance regulatory author-
ity may disapprove pursuant to insur-
ance law or regulation any contract be-
tween the separate account and an in-
vestment adviser or principal under-
writer;

(B) Changes in the principal under-
writer for the separate account initi-
ated by contractholders or the board of
directors of the separate account may
be disapproved by the life insurer: Pro-
vided, That such disapproval is reason-
able;

(C) Changes in the investment ad-
viser of the separate account initiated
by contractholders or the board of di-
rectors of the separate account may be
disapproved by the life insurer: Pro-
vided, That such disapproval is reason-
able and is based upon a determination
by the life insurer in good faith that:

(I) The rate of the proposed invest-
ment advisory fee will exceed the max-
imum rate that is permitted to be
charged against the assets of the sepa-
rate account for such services as speci-
fied by any variable life insurance con-
tract funded by such separate account;
or

(2) The proposed investment adviser
may be expected to employ investment
techniques which vary from the gen-
eral techniques utilized by the current
investment adviser to the separate ac-
count, or advise the purchase or sale of

§270.6e-2

securities which would be inconsistent
with the investment objectives of the
separate account, or which would vary
from the quality and nature of invest-
ments made by other separate accounts
of the life insurer or of an affiliated life
insurance company, which separate ac-
counts have investment objectives
similar to the separate account;

(D) Any action taken in accordance
with paragraph (b)(7)(ii) (A), (B) or (C)
of this section and the reasons therefor
shall be disclosed in the proxy state-
ment for the next meeting of variable
life insurance contractholders of the
separate account.

(8) Section 16(a) to the extent that:

(i) Persons serving as directors of the
separate account prior to the first
meeting of such account’s variable life
insurance contractholders are exempt
from the requirement of section 16(a) of
the Act that such persons be elected by
the holders of outstanding voting secu-
rities of such account at an annual or
special meeting called for that purpose,
Provided, That:

(A) Such persons have been appointed
directors of such account by the life in-
surer before the effective date of the
registration statement under the Secu-
rities Act of 1933, as amended, for vari-
able life insurance contracts which are
funded by the separate account and are
identified in such registration state-
ment (or are replacements appointed
by the life insurer for any such persons
who have become unable to serve as di-
rectors), and

(B) An election of directors for such
account shall be held at the first meet-
ing of variable life insurance contract-
holders after the effective date of the
registration statement under the Secu-
rities Act of 1933, as amended, relating
to contracts funded by such account,
which meeting shall take place within
one year after such effective date, un-
less the time for holding such meeting
shall be extended by the Commission
upon written request for good cause
shown;

(ii) A member of the board of direc-
tors of such separate account may be
disapproved or removed by the appro-
priate insurance regulatory authority
if such person is ineligible to serve as a
director of the separate account pursu-
ant to insurance law or regulation of
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the jurisdiction in which the life in-
surer is domiciled.

(9) Section 17(f) to the extent that
the securities and similar investments
of the separate account may be main-
tained in the custody of the life insurer
or an insurance company which is an
affiliated person of such life insurer:
Provided, That:

(i) The securities and similar invest-
ments allocated to such separate ac-
count are clearly identified as to own-
ership by such account, and such secu-
rities and similar investments are
maintained in the vault of an insur-
ance company which meets the quali-
fications set forth in paragraph
(b)(9)(ii) of this section, and whose pro-
cedures and activities with respect to
such safekeeping function are super-
vised by the insurance regulatory au-
thorities of the jurisdiction in which
the securities and similar investments
will be held;

(ii) The insurance company main-
taining such investments must file
with an insurance regulatory authority
of a State or territory of the United
States or the District of Columbia an
annual statement of its financial con-
dition in the form prescribed by the
National Association of Insurance
Commissioners, must be subject to su-
pervision and inspection by such au-
thority and must be examined periodi-
cally as to its financial condition and
other affairs by such authority, must
hold the securities and similar invest-
ments of the separate account in its
vault, which vault must be equivalent
to that of a bank which is a member of
the Federal Reserve System, and must
have a combined capital and surplus, if
a stock company, or an unassigned sur-
plus, if a mutual company, of not less
than $1,000,000 as set forth in its most
recent annual statement filed with
such authority;

(iii) Access to such securities and
similar investments shall be limited to
employees of or agents authorized by
the Commission, representatives of in-
surance regulatory authorities, inde-
pendent public accountants for the sep-
arate account, accountants for the life
insurer and to no more than 20 persons
authorized pursuant to a resolution of
the board of directors of the separate
account, which persons shall be direc-
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tors of the separate account, officers
and responsible employees of the life
insurer or officers and responsible em-
ployees of the affiliated insurance com-
pany in whose vault such investments
are maintained (if applicable), and ac-
cess to such securities and similar in-
vestments shall be had only by two or
more such persons jointly, at least one
of whom shall be a director of the sepa-
rate account or officer of the life in-
surer;

(iv) The requirement in paragraph
(b)(9)(1) of this section that the securi-
ties and similar investments of the sep-
arate account be maintained in the
vault of a qualified insurance company
shall not apply to securities deposited
with insurance regulatory authorities
or deposited in a system for the central
handling of securities established by a
national securities exchange or na-
tional securities association registered
with the Commission under the Securi-
ties Exchange Act of 1934, as amended,
or such person as may be permitted by
the Commission, or to securities on
loan which are collateralized to the ex-
tent of their full market value, or to
securities hypothecated, pledged, or
placed in escrow for the account of
such separate account in connection
with a loan or other transaction au-
thorized by specific resolution of the
board of directors of the separate ac-
count, or to securities in transit in
connection with the sale, exchange, re-
demption, maturity or conversion, the
exercise of warrants or rights, assents
to changes in terms of the securities,
or to other transactions necessary or
appropriate in the ordinary course of
business relating to the management of
securities;

(v) Bach person when depositing such
securities or similar investments in or
withdrawing them from the depository
or when ordering their withdrawal and
delivery from the custody of the life in-
surer or affiliated insurance company,
shall sign a notation in respect of such
deposit, withdrawal or order which
shall show (A) the date and time of the
deposit, withdrawal or order, (B) the
title and amount of the securities or
other investments deposited, with-
drawn or ordered to be withdrawn, and
an identification thereof by certificate
numbers or otherwise, (C) the manner
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of acquisition of the securities or simi-
lar investments deposited or the pur-
pose for which they have been with-
drawn, or ordered to be withdrawn, and
(D) if withdrawn and delivered to an-
other person the name of such person.
Such notation shall be transmitted
promptly to an officer or director of
the separate account or the life insurer
designated by the board of directors of
the separate account who shall not be
a person designated for the purpose of
paragraph (b)(9)(iii) of this section.
Such notation shall be on serially num-
bered forms and shall be preserved for
at least one year;

(vi) Such securities and similar in-
vestments shall be verified by complete
examination by an independent public
accountant retained by the separate
account at least three times during
each fiscal year, at least two of which
shall be chosen by such accountant
without prior notice to such separate
account. A certificate of such account-
ant stating that he has made an exam-
ination of such securities and invest-
ments and describing the nature and
extent of the examination shall be
transmitted to the Commission by the
accountant promptly after each exam-
ination;

(vii) Securities and similar invest-
ments of a separate account main-
tained with a bank or other company
whose functions and physical facilities
are supervised by Federal or state au-
thorities pursuant to any arrangement
whereby the directors, officers, em-
ployees or agents of the separate ac-
count or the life insurer are authorized
or permitted to withdraw such invest-
ments upon their mere receipt are
deemed to be in the custody of the life
insurer and shall be exempt from the
requirements of section 17(f) so long as
the arrangement complies with all pro-
visions of this paragraph (b)(9), except
that such securities will be maintained
in the vault of a bank or other com-
pany rather than the vault of an insur-
ance company.

(10) Section 18(i) to the extent that:

(i) For the purposes of any section of
the Act which provides for the vote of
securityholders on matters relating to
the investment company:

(A) Variable life insurance contract-
holders shall have one vote for each
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$100 of cash value funded by the sepa-
rate account, with fractional votes al-
located for amounts less than $100;

(B) The life insurer shall have one
vote for each $100 of assets of the sepa-
rate account not otherwise attrib-
utable to contractholders pursuant to
paragraph (b)(10)(i)(A) of this section,
with fractional votes allocated for
amounts less than $100: Provided, That
after the commencement of sales of
variable life insurance contracts fund-
ed by the separate account, the life in-
surer shall cast its votes for and
against each matter which may be
voted upon by contractholders in the
same proportion as the votes cast by
contractholders; and

(C) The number of votes to be allo-
cated shall be determined as of a record
date not more than 90 days prior to any
meeting at which such vote is held:
Provided, That if a quorum is not
present at the meeting, the meeting
may be adjourned for up to 60 days
without fixing a new record date;

(ii) The requirement of this section
that every share of stock issued by a
registered management investment
company (except a common-law trust
of the character described in section
16(b)) shall be a voting stock and have
equal voting rights with every other
outstanding voting stock shall not be
deemed to be violated by actions spe-
cifically permitted by any provision of
this Rule.

(11) Section 19 to the extent that the
provisions of this section shall not be
applicable to any dividend or similar
distribution paid or payable pursuant
to provisions of participating variable
life insurance contracts.

(12) Sections 22(d), 22(e), and 27(c)(1)
and Rule 22c-1 promulgated under sec-
tion 22(c) to the extent:

(i) That the amount payable on death
and the cash surrender value of each
variable life insurance contract shall
be determined on each day during
which the New York Stock Exchange is
open for trading, not less frequently
than once daily as of the time of the
close of trading on such exchange: Pro-
vided, That the amount payable on
death need not be determined more
than once each contract month if such
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determination does not reduce the par-
ticipation of the contract in the invest-
ment experience of the separate ac-
count: Provided further, however, That if
the net valuation premium for such
contract is transferred at least annu-
ally, then the amount payable on death
need be determined only when such net
premium is transferred;

(ii) Necessary for compliance with
this Rule 6e-2 or with insurance laws
and regulations and established admin-
istrative procedures of the life insurer
with respect to issuance, transfer and
redemption procedures for variable life
insurance contracts funded by the sep-
arate account including, but not lim-
ited to, premium rate structure and
premium processing, insurance under-
writing standards, and the particular
benefit afforded by the contract: Pro-
vided, however, That any procedure or
action shall be reasonable, fair and not
discriminatory to the interests of the
affected contractholder and to all other
holders of contracts of the same class
or series funded by the separate ac-
count: And, further provided, That any
such action shall be disclosed in the
form required to be filed by the sepa-
rate account with the Commission pur-
suant to paragraph (b)(3)(ii) of this
Rule 6e-2.

(13) Section 27 to the following ex-
tent:

(i) Sections 27(a)(1) and 27(h)(1) to the
extent that the sales load, as defined in
paragraph (c)(4) of this section, on any
variable life insurance contract which
is funded by the separate account shall
not exceed 9 per centum of the pay-
ments to be made thereon during the
period equal to the lesser of 20 years or
the anticipated life expectancy of the
insured named in the contract based on
the 1958 Commissioners Standard Ordi-
nary Mortality Table;

(ii) Sections 27(a)(3) and 27(h)(3): Pro-
vided, That the proportionate amount
of sales load deducted from any pay-
ment during the contract period shall
not exceed the proportionate amount
deducted from any prior payment dur-
ing the contract period except that
such amount may exceed the amount
deducted from a prior payment if the
increase is caused by the grading of
cash values into reserves or reductions
in the annual cost of insurance;
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(iii) Sections 27(c)(2), 26(a)(1) and
26(a)(2): Provided, That the life insurer
complies, to the extent applicable,
with all other provisions of section 26
as if it were a trustee, depositor or cus-
todian for the separate account, and:

(A) Files with the insurance regu-
latory authority of a state or territory
of the United States or of the District
of Columbia an annual statement of its
financial condition in the form pre-
scribed by the National Association of
Insurance Commissioners, which most
recent statement indicates that it has
a combined capital and surplus, if a
stock company, or an unassigned sur-
plus, if a mutual company, of not less
than $1,000,000;

(B) Is examined from time to time by
the insurance regulatory authority of
such state, territory or District of Co-
lumbia as to its financial condition and
other affairs and is subject to super-
vision and inspection with respect to
its separate account operations; and

(C) Limits the fees for administrative
services to amounts that are reason-
able in relation to services rendered
and expenses incurred. The Commis-
sion shall retain jurisdiction regarding
the determination of such fees;

(iv) Sections 27(c)(1) and 27(d), to the
extent that such sections require that
the variable life insurance contract be
redeemable or provide for a refund in
cash: Provided, That such contract pro-
vides for election by the contractholder
of a cash surrender value or certain
non-forfeiture and settlement options
which are required or permitted by the
insurance law or regulation of the ju-
risdiction in which the contract is of-
fered: And further provided, That unless
required by the insurance law or regu-
lation of the jurisdiction in which the
contract is offered or unless elected by
the contractholder, such contract shall
not provide for the automatic imposi-
tion of any option, including, but not
limited to, an automatic premium
loan, which would involve the accrual
or payment of an interest or similar
charge;

(v) Section 27(d): Provided, That the
variable life insurance contract gives
the holder thereof the right to:

(A) Surrender the contract at any
time during the first 24 months after
issuance and receive in cash an amount
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not less than the sum of the present
value of his contract which is the cash
surrender value next computed after
receipt by the life insurer of the re-
quest for surrender in proper form,
plus, depending upon the period over
which such contract has been retained
by the contractholder, an amount
which is a refund of any excess paid for
sales loading prior to surrender: Pro-
vided, however, That if payments for
the contract have not been duly paid
on the date the request for surrender is
received by the life insurer, and if the
sum of the cash surrender value and
the amount of any excess sales loading
which would otherwise be refundable in
cash were applied to provide (without
sales loading) a nonforfeiture benefit in
accordance with the contract, then the
contractholder shall be entitled to re-
ceive in cash the present value, next
computed after receipt by the life in-
surer of the request for surrender in
proper form, of any non-forfeiture ben-
efit then in force. The amount of sales
loading to be refunded shall be equal to
that part of the excess paid for sales
loading which is over the sum of 30 per
centum of payments made for the first
contract year plus 10 per centum of the
payments made for the second contract
year; and

(B) Convert the contract at any time
during the first 24 months after
issuance so long as payments are duly
made to a life insurance policy on the
life of the insured which provides for
fixed death benefits and cash surrender
values pursuant to a plan of insurance
specified in the contract issued by the
life insurer, or by a life insurance com-
pany affiliated with such insurer,
which provides for the same initial
amount of insurance as the variable
life insurance contract and premiums
which are based on the same issue age
and risk classification of the insured as
the variable life insurance contract,
which conversion shall be subject to an
equitable adjustment in payments and
cash values to reflect variances, if any,
in the payments and cash values under
the original contract and the new pol-
icy: Provided, That the method of com-
puting such adjustment shall be filed
with the Commission as an exhibit to
the form required pursuant to para-
graph (b)(3)(ii) of this Rule;
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(vi) A depositor or principal under-
writer for a variable life insurance con-
tract sold subject to section 27(d) or
section 27(f) of the Act, or both, shall
be exempt from the requirements of
Rule 27d-1 if an insurance company un-
dertakes in writing to guarantee the
performance of all obligations of such
depositor or principal underwriter
under sections 27(d) and 27(f) of the Act
to refund charges and such insurance
company, depositor and principal un-
derwriter comply with all provisions of
Rule 27d-2;

(vii) Section 27(e) and Rule 27e-1
thereunder to the extent that the sepa-
rate account and the depositor and
principal underwriter therefor, when
such persons are subject to paragraph
(b)(13)(v) of this Rule, are required to
provide a notice of right of withdrawal
and refund to holders of variable life
insurance contracts, if the life insurer
or a duly authorized agent provides a
notice of withdrawal and refund rights
on Form N-27I-1, to the holder of any
variable life insurance contract under
which a refund may be available, pro-
vided that such notice shall be sent by
first class mail to the contractholder:

(A) At issuance of the variable life in-
surance contract, which notice may be
sent together with the issued variable
life insurance contract and an illustra-
tion, in a form appropriate for inclu-
sion in the prospectus for the variable
life insurance contract, of gross annual
payments, death benefits and cash sur-
render values applicable to the age, sex
and underwriting classification of the
insured; and

(B) If the contractholder has failed to
make a payment prior to the expira-
tion of the refund right provided by
paragraph (b)(13)(v) of this Rule and
the contract has not been reinstated
within 30 days following the expiration
of the grace period provided in the
variable life insurance contract for
making of any payment due: Provided,
however, In any event, if a payment is
not made when due such notice shall be
sent not less than 15 days prior to the
expiration of the refund right, which
notice may be sent together with a no-
tification that the payment is overdue
or an offer to reinstate the contract;

(viii) Section 27(f) and Rule 27f-1:
Provided, That:
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(A) The contractholder may elect to
return the contract within 45 days of
the date of the execution of the appli-
cation for insurance or within 10 days
after receipt of the issued contract by
the contractholder, or within 10 days
after mailing of the notice of the right
of withdrawal, whichever is later, and
receive a refund of all payments made
for such contract;

(B) A refund of all payments to re-
deeming contractholders will not in
any way affect the interests in the sep-
arate account or the benefits of other
variable life insurance contractholders;

(C) Notice of such withdrawal right
and a statement of charges on Form N-
271-2 is sent by first class mail to the
contractholder, which notice and state-
ment may be accompanied by the vari-
able life insurance contract and an il-
lustration, in a form appropriate for in-
clusion in the prospectus for the vari-
able life insurance contract, of pay-
ments, death benefits and cash sur-
render values applicable to the age, sex
and underwriting classification of the
insured;

(D) The contractholder, in conjunc-
tion with the notice of withdrawal
right referred to in paragraph
(b)(13)(viii)(C) of this rule, is provided
with a form of request for refund of
payments made, which form shall set
forth;

(I) Instructions as to the manner in
which a refund may be obtained includ-
ing the address to which the request
form should be mailed; and

(2) Spaces necessary to indicate the
date of such request, the contract num-
ber and the signature of the contract-
holder; and

(E) Within 7 days from the receipt of
such duly executed timely request for
refund, the life insurer will refund in
cash to the contractholder the entire
amount of payments made on the con-
tract;

(ix) Solely for purposes of paragraphs
(b)(13)(v) and (viii) of this Rule, the
postmark date on the envelope con-
taining the variable life insurance con-
tract shall determine whether such
contract has been submitted for sur-
render or conversion within the des-
ignated period.

(14) Section 32(a)(2): Provided, That:
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(i) The independent public account-
ant is selected before the effective date
of the registration statement under the
Securities Act of 1933, as amended, for
variable life insurance contracts which
are funded by the separate account,
and the identity of such accountant is
disclosed in such registration state-
ment, and

(ii) The selection of such accountant
is submitted for ratification or rejec-
tion to variable life insurance con-
tractholders at their first meeting
after the effective date of the registra-
tion statement under the Securities
Act of 1933, as amended, on condition
that such meeting shall take place
within one year after such effective
date, unless the time for the holding of
such meeting shall be extended by the
Commission upon written request for
good cause shown.

(15) If the separate account is orga-
nized as a unit investment trust, all
the assets of which consist of the
shares of one or more registered man-
agement investment companies which
offer their shares exclusively to vari-
able life insurance separate accounts of
the life insurer or of any affiliated life
insurance company:

(i) The eligibility restrictions of sec-
tion 9(a) of the Act shall not be appli-
cable to those persons who are officers,
directors and employees of the life in-
surer or its affiliates who do not par-
ticipate directly in the management or
administration of any registered man-
agement investment company de-
scribed above;

(ii) The life insurer shall be ineligible
pursuant to paragraph (3) of section
9(a) of the Act to serve as investment
adviser of or principal underwriter for
any registered management invest-
ment company described in this para-
graph (b)(15) only if an affiliated person
of such life insurer, ineligible by rea-
son of paragraph (1) or (2) of section
9(a), participates in the management or
administration of such company;

(iii) The life insurer may vote shares
of the registered management invest-
ment companies held by the separate
account without regard to instructions
from contractholders of the separate
account if such instructions would re-
quire such shares to be voted:
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(A) To cause such companies to make
(or refrain from making) certain in-
vestments which would result in
changes in the sub-classification or in-
vestment objectives of such companies
or to approve or disapprove any con-
tract between such companies and an
investment adviser when required to do
so by an insurance regulatory author-
ity subject to the provisions of para-
graphs (b)(6)(1) and (7)(ii)(A) of this sec-
tion; or

(B) In favor of changes in investment
objectives, investment adviser of or
principal underwriter for such compa-
nies subject to the provisions of para-
graphs (b)(5)(ii) and (7)(ii) (B) and (C) of
this section;

(iv) Any action taken in accordance
with paragraph (b)(15)(iii) (A) or (B) of
this section and the reasons therefor
shall be disclosed in the next report to
contractholders made pursuant to sec-
tion 30(d) and Rule 30d-2 thereunder.

(v) Any registered management in-
vestment company established by the
insurer and described in this paragraph
(b)(15) shall be exempt from section
14(a) provided that until such company
has total assets of at least $100,000 the
life insurer shall have at least the min-
imum net worth prescribed in para-
graph (b)(6) of this section; and

(vi) Any registered management in-
vestment company established by the
insurer and described in this paragraph
(b)(15) shall be exempt from sections
15(a), 16(a), and 32(a)(2) of the Act, to
the extent prescribed by paragraphs
(b)(M)(H), (b)(8)({1), and (b)(14), provided
that such company complies with the
conditions set forth in those para-
graphs as if it were a separate account.

(c) When used in this rule:

(1) Variable life insurance contract
means a contract of life insurance, sub-
ject to regulation under the insurance
laws or code of every jurisdiction in
which it is offered, funded by a sepa-
rate account of a life insurer, which
contract, so long as payments are duly
paid in accordance with its terms, pro-
vides for:

(i) A death benefit and cash surrender
value which vary to reflect the invest-
ment experience of the separate ac-
count;

(ii) An initial stated dollar amount of
death benefit, and payment of a death
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benefit guaranteed by the life insurer
to be at least equal to such stated
amount; and

(iii) Assumption of the mortality and
expense risks thereunder by the life in-
surer for which a charge against the as-
sets of the separate account may be as-
sessed. Such charge shall be disclosed
in the prospectus and shall not be less
than fifty per centum of the maximum
charge for risk assumption as disclosed
in the prospectus and as provided for in
the contract.

(2) Incidental insurance benefits means
insurance benefits provided pursuant
to the variable life insurance contract,
other than the minimum and variable
death benefit, which do not vary in
amount or duration in accordance with
the investment performance of the sep-
arate account, and include, but are not
limited to, accidental death and dis-
memberment benefits, disability in-
come benefits, guaranteed insurability
options, and family income or fixed
benefit term riders.

(3) Minimum death benefit is the
amount guaranteed by the life insurer
to be paid pursuant to a variable life
insurance contract in the event of the
death of the insured without regard to
the investment performance of the sep-
arate account funding the variable life
insurance contract, if payments are
duly made and if there are no out-
standing loans, partial withdrawals or
partial surrenders, but does not include
any incidental insurance benefits.

(4) Sales load charged on any payment
is the excess of the payment over the
sum of the following:

(i) The amount of the cash value for
the first contract year, if any, and the
amount of the increase in the cash
value for each subsequent contract
year, that is attributable to payments
made and not attributable to invest-
ment earnings;

(ii) The cost of insurance for the pe-
riod for which the payment is made
based on the 1958 Commissioners
Standard Ordinary Mortality Table and
the assumed investment rate specified
in the contract;

(iii) A reasonable charge necessary to
cover the risk assumed by the life in-
surer that the variable death benefit
will be less than the guaranteed min-
imum death benefit;
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(iv) Any administrative expenses or
fees which are reasonable and in
amounts not exceeding anticipated ad-
ministrative expenses and fees not
properly chargeable to sales or pro-
motional activities;

(v) A deduction approximately equal
to state premium taxes;

(vi) Any additional charge assessed if
the insured does not meet standard un-
derwriting requirements;

(vii) Any additional charge assessed
specifically for any incidental insur-
ance benefits which do not vary in rela-
tion to the performance of the separate
account;

(viii) Any additional charge, in the
nature of an interest or service charge
or administrative fee, assessed when
payments are made more frequently
than annually;

(ix) For a participating variable life
insurance contract, a deduction for
dividends to be paid or credited in ac-
cordance with the dividend scale in ef-
fect on the issue date of the contract
assuming a gross annual investment
return for the separate account which
funds such contract of 4 percent after
deduction for any Federal income
taxes, which deduction may be deter-
mined pursuant to either of the fol-
lowing methods, provided that the
same method must be applied with re-
spect to each payment under the con-
tract:

(A) The actuarial level annual equiv-
alent of dividends to be paid or cred-
ited over the period described in para-
graph (b)(13)(i) of this section, based
upon the mortality, interest and lapse
assumptions used in computing the
dividend scale for such contract multi-
plied by the fraction of the contract
year for which the payment is made; or

(B) That portion of the dividend to be
paid for the contract year which does
not depend on the making of additional
payments.

(b) Assumed investment rate is the rate
of investment return specified in the
contract which would be required to be
credited to a variable life insurance
contract, after deduction of charges for
Federal income taxes, investment man-
agement fees, portfolio transaction ex-
penses and mortality and expense guar-
antees, to maintain the variable death
benefit equal at all times to the
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amount of death benefit, other than in-
cidental insurance benefits, which
would be payable pursuant to the vari-
able life insurance contract if the
death benefit did not vary according to
the investment experience of the sepa-
rate account.

(6) Variable death benefit is the
amount of death benefit, other than in-
cidental insurance benefits, payable
under a variable life insurance contract
which varies to reflect the investment
performance of the separate account,
and which would be payable in the ab-
sence of the minimum death benefit.

(7) Payment, as used in paragraphs
10)(A3)(@), (b)(A3)(i1) and (b)(A3)(V)(A) of
this section and in sections 27(a)(2) and
27(h)(2) solely with respect to variable
life insurance contracts, means the
gross premium payment made less any
portion of such gross premium charged
for or attributable to the items speci-
fied in paragraphs (c)(4)(vi), (vii) and
(viii) of this section. ‘“‘Payment,” as
used in any other section of the Rule,
means the gross premiums paid or pay-
able for the variable life insurance con-
tract.

(Secs. 6(c) and 38(a) of the Act (15 U.S.C. 80a—
6(c) and 80a-37(a), respectively))

[41 FR 47027, Oct. 27, 1976; 41 FR 52668, Dec. 1,
1976, as amended at 49 FR 1477, Jan. 12, 1984]

§270.6e-3(T) Temporary exemptions
for flexible premium variable life
insurance separate accounts.

(a) A separate account, and its in-
vestment adviser, principal under-
writer and depositor, shall, except as
provided in paragraph (b) of this Rule,
comply with all provisions of the In-
vestment Company Act of 1940 (15
U.S.C. 80a-1 et seq.) and the rules under
it that apply to a registered invest-
ment company issuing periodic pay-
ment play certificates if:

(1) It is a separate account within the
meaning of section 2(a)(37) of the Act
(15 U.S.C. 80a-2(a)(37)) and is estab-
lished and maintained by a life insur-
ance company pursuant to the insur-
ance laws or code of (i) any state or
territory of the United States or the
District of Columbia, or (ii) Canada or
any province thereof, if it complies
with Rule 7d-1 (17 CFR 270.7d-1) under
the Act (the ‘‘life insurer”’);
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(2) The assets of the separate account
are derived solely from (i) the sale of
flexible premium variable life insur-
ance contracts (‘‘flexible contracts’) as
defined in paragraph (c)(1) of this Rule,
(ii) the sale of scheduled premium vari-
able life insurance contracts (‘‘sched-
uled contracts’) as defined in para-
graph (c)(1) of Rule 6e-2 (17 CFR 270.6e—
2) under the Act, (iii) funds cor-
responding to dividend accumulations
with respect to such contracts, and (iv)
advances made by the life insurer in
connection with the operation of such
separate account;

(3) The separate account is not used
for variable annuity contracts or other
contract liabilities not involving life
contingencies;

(4) The separate account is legally
segregated, and that part of its assets
with a value approximately equal to
the reserves and other contract liabil-
ities for such separate account are not
chargeable with liabilities arising from
any other business of the life insurer;

(5) The value of the assets of the sep-
arate account, each time adjustments
in the reserves are made, is at least
equal to the reserves and other con-
tract liabilities of the separate ac-
count, and at all other times approxi-
mately equals or exceeds the reserves
and liabilities; and

(6) The investment adviser of the sep-
arate account is registered under the
Investment Advisers Act of 1940 (15
U.S.C. 80b-1 et seq.).

(b) A separate account that meets
the requirements of paragraph (a) of
this Rule, and its investment adviser,
principal underwriter and depositor
shall be exempt with respect to flexible
contracts funded by the separate ac-
count from the following provisions of
the Act:

(1) Section 2(a)(35) (15 U.S.C. 80a-
2(a)(35)), Provided, however, That the
term ‘‘sales load,” as used in the Act
and rules under it, shall have the
meaning set forth in paragraph (c)(4) of
this Rule. And provided further, That in
connection with any sales load de-
ducted pursuant to paragraph (d)(1) of
this Rule, the separate account and
other persons shall be exempt from sec-
tions 2(a)(32) (15 U.S.C. 80a-2(a)(32)),
12(b) (15 U.S.C. 80a-12(b)), 22(c) (15
U.S.C. 80a-22(c)), 26(a) (156 U.S.C. 80a-
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26(a)), 27(c)(1) (156 U.S.C. 80a-27(c)(1)),
27(c)(2) (15 U.S.C. 80a-27(c)(2)), and 27(d)
(15 U.S.C. 80a-27(d)), and Rules 12b-1 (17
CFR 270.12b-1) and 22c-1 (17 CFR
270.22¢c-1).

(2) Section 7 (15 U.S.C. 80a-T7).

(3) Section 8 (156 U.S.C. 80a-8), to the
extent that:

(i) For purposes of paragraph (a) of
section 8, the separate account filed
with the Commission a notification on
Form N-6EI-1 (17 CFR 274.301) which
identifies the separate account; and

(ii) For purposes of paragraph (b) of
section 8, the separate account shall
file with the Commission the form des-
ignated by the Commission within
ninety days after filing the notification
on Form N-6EI-1, Provided, however,
That if the fiscal year of the separate
account end within this ninety day pe-
riod, the form may be filed within nine-
ty days after the end of such fiscal
year.

(4) Section 9 (156 U.S.C. 80a-9), to the
extent that:

(i) The eligibility restrictions of sec-
tion 9(a) shall not apply to persons who
are officers, directors or employees of
the life insurer or its affiliates and who
do not participate directly in the man-
agement or administration of the sepa-
rate account or in the sale of flexible
contracts; and

(ii) A life insurer shall be ineligible
under paragraph (3) of section 9(a) to
serve as investment adviser, depositor
of or principal underwriter for the sep-
arate account only if an affiliated per-
son of such life insurer, ineligible by
reason of paragraphs (1) or (2) of sec-
tion 9(a), participates directly in the
management or administration of the
separate account or in the sale of flexi-
ble contracts.

(5) Section 13(a) (156 U.S.C. 80a-13(a)),
to the extent that:

(i) An insurance regulatory authority
may require pursuant to insurance law
or regulation that the separate account
make (or refrain from making) certain
investments which would result in
changes in the sub-classification or in-
vestment policies of the separate ac-
count;

(ii) Changes in the investment policy
of the separate account initiated by its
contractholders or board of directors
may be disapproved by the life insurer,
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if the disapproval is reasonable and is
based on a good faith determination by
the life insurer that:

(A) The change would violate state
law; or

(B) The change would not be con-
sistent with the investment objectives
of the separate account or would result
in the purchase of securities for the
separate account which vary from the
general quality and nature of invest-
ments and investment techniques used
by other separate accounts of the life
insurer or of an affiliated life insurance
company with similar investment ob-
jectives;

(iii) Any action described in para-
graph (b)(5)(1) or (ii) of this Rule and
the reasons for it shall be disclosed in
the next communication to contract-
holders, but in no case, later than
twelve months from the date of such
action.

(6) Section 14(a) (156 U.S.C. 80a-14(a)),
Provided, That until the separate ac-
count has total assets of at least
$100,000, the life insurer shall have (i) a
combined capital and surplus, if a
stock company, or (ii) an unassigned
surplus, if a mutual company, of not
less than $1,000,000 as set forth in the
balance sheet of such life insurer con-
tained in the registration statement
for flexible contracts filed under the
Securities Act of 1933 (15 U.S.C. 77a et
seq.) (the ‘1933 Act”’).

(M) Section 15(a) (16 U.S.C. 80a-
15(a)), to the extent it requires that the
initial written contract with the in-
vestment adviser shall have been ap-
proved by the vote of a majority of the
outstanding voting securities of the
registered investment company, Pro-
vided, That:

(A) The investment adviser is se-
lected and a written contract is en-
tered into before the effective date of
the 1933 Act registration statement for
flexible contracts, and that the terms
of the contract are fully disclosed in
the registration statement, and

(B) A written contract is submitted
to a vote of contractholders at their
first meeting and within one year after
the effective date of the 1933 Act reg-
istration statement, unless the Com-
mission upon written request and for
good cause shown extends the time for
the holding of such meeting;
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(ii) Sections 15 (a), (b) and (c), to the
extent that:

(A) An insurance regulatory author-
ity may disapprove pursuant to insur-
ance law or regulation any contract be-
tween the separate account and an in-
vestment adviser or principal under-
writer;

(B) Changes in the principal under-
writer for the separate account initi-
ated by contractholders or the board of
directors of the separate account may
be disapproved by the life insurer, Pro-
vided, That such disapproval is reason-
able;

(C) Changes in the investment ad-
viser of the separate account initiated
by contractholders or the board of di-
rectors of the separate account may be
disapproved by the life insurer, Pro-
vided, That such disapprov